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Editorial

ne of the things | value most

about STEP Inside is that it

reflects real practice. Most of
us do not spend our days on a single,
tidy theme. Instead, we move between
interpreting legislation, tax-filing reali-
ties, drafting risks, administration
challenges, and the human situations
that bring people to our work in the
first place. This issue of STEP Inside
embraces that reality. Itis a true mixed
medley, with practical takeaways for
advisors across Canada, and a few
reflections on where the broader land-
scape is heading.

A practical starting point for many
readers will be the tax update on Bill
C-15 by Matt Sharp. The article can-
vasses the provisions that will be most
relevant in trust and estate work,
including changes affecting subsec-
tion 164(6) planning for graduated
rate estates, non-resident pipeline
planning, further changes to the alter-
native minimum tax regime, and the
evolving saga of bare trust reporting.
Beyond the specific amendments in
Bill C-15, the article underscores a
broader point, namely, that uncer-
tainty has real costs, and practitioners
and clients need a dependable frame-
work for planning and compliance.

This issue also includes an excel-
lent discussion of trustee discretion by
Scott Kerwin, which will be of interest
toanyoneadvising trustees, executors,
or beneficiaries. The article reviews
recent developments in the judicial
review of discretionary decisions and
reinforces two familiar but important
points: even broad discretion is not
immune from supervision, and process
matters. Courts continue to emphasize

process over outcome, and Kerwin
notes that contemporaneous records
of the trustee’s decision-making
process will be given greater weight
than an after-the-fact reconstruction.
On the complianceside, Tony Zhang,
Grace Pereira, and Alex Gall provide
a timely refresher on how Canadian-
resident family trusts are treated under
FATCA and the common reporting stan-
dard, including who may be considered
controlling persons for reporting pur-
poses. As international information
exchange regimes continue to mature,
classification and self-certification
questions are no longer niche. They can
become urgent when a trust opens an
account, changes its profile, or experi-
ences a change of circumstances.

This issue also highlights ongoing
work within STEP Canada’s commit-
tees. The Public Policy Committee
update summarizes current projects
touching digital wills, indexing within
the Income Tax Act, obstacles to the
use of powers of attorney within finan-
cial institutions, and contributions to
STEP Worldwide work on beneficial
ownership registers. The Tax Technical
Committee update similarly canvasses
initiatives that include a joint STEP/

CRA webinar on the voluntary disclo-
sure program, a submission relating
to part VI.1 tax, and consideration of
issues affecting private foundations
that may face excess corporate holding
concerns. Together, these updates are
a good reminder of the depth of work
being done behind the scenes at STEP
to improve clarity and outcomes for
members and the profession.

As always, the May issue also cel-
ebrates education and emerging
professionals. The education report
highlights pathways to the TEP des-
ignation, including the STEP Canada
Diploma and the essay program for
experienced professionals, along
with newer programming such as the
Investment Basics for Fiduciaries cer-

tificate and the Certificate in Estate
and Trust Administration program.
The issue also recognizes recent
student award winners and gradu-
ates—a reminder that STEP’s strength
depends not only on technical excel-
lence, but also on support for the next
generation across disciplines.

Our cross-country In the Headlines
checkup rounds out the issue with
jurisdiction-specific developments
that are immediately relevant to daily
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practice. British Columbia focuses on
capacity, with a reminder of the draft-
ing solicitor’s heavy burden when
capacity may be compromised. Alberta
revisits validation and rectification
of wills and the limits of what can be
cured when formal requirements are
not met. Saskatchewan highlights the
importance of clear, contemporane-
ous documentation in joint owner-
ship and express trust arrangements.
Manitoba provides a useful primer on
abatement and the order in which gifts
are reduced when an estate is insuffi-
cient to satisfy its debts and expenses.
Ontario considers a practical question
about life estates and exclusive pos-
session, while underscoring the risk of
ambiguity in low-cost planning. Prince

DISCOVER
THE NEW

Edward Island summarizes significant
changes to the province’s substitute
decision-making legislation, which
came into force in November 2025.
Newfoundland and Labrador consid-
ers a significant shift for common-law
spouses, following McCarron v. Bartlett
Estate. To round things out, the inter-
national section offers a concise look
at selected UK Budget 2025 measures,
which will be of interest to advisors
with clients who have UK connections.

We look forward to connecting
with many of you in Toronto for STEP
Canada’s 28th National Conference
on Monday, June 1 and Tuesday, June
2,2026 at the Sheraton Centre Toronto
Hotel. In-person registration is now full
and has closed, and those hoping for

STEP Canada

STEP Canada’s refreshed website is here, featuring a modern
design, improved navigation, and easier access to the resources,

education, and member benefits you use most. Explore a more
streamlined experience designed to help you stay

connected and informed.

cancellations can join the waiting list
by emailing memberservices@step.
ca. If you cannot attend in person, you
can register for online on-demand
access, which will be available starting
Monday, June 8. There will be no live
streaming on June 1 or 2. On-demand
access provides all 19 sessions and up
to 22.50 hours of CPD or CE, includ-
ing the keynote address and the STEP
Canada/CRA Roundtable.

Thank you to all authors and con-
tributors for sharing their time and
expertise, and to Janis Armstrong and
the editorial team for bringing another
rich issue together. We hope you enjoy
this edition of STEP Inside, and we look
forward to connecting with youin June.
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TAXTECHNICAL COMMITTEE PUBLIC POLICY CC

PUBLIC POLICY COMMITTEE TAXTECHNICAL C(

PUBLIC POLICY COMMITTEE (PPC)

Mandate: The committee provides
thought leadership and direction on
national and regional issues relating
to tax, estates, wills, trusts, incapac-
ity, and estate planning that are of
importance to STEP Canada members
and their clients. The PPC also liaises
with the STEP Worldwide Public Policy
Committee (SWW PPC) to ensure that
there is a coordinated approach with
the public policy initiatives undertaken
by the SWW PPC.

Current PPC Projects & Initiatives

Digital Wills

The PPC is developing a cross-Canada
spreadsheet that identifies, for each
province, whether electronic wills are
recognized for probate and resealing.
The analysis includes consideration of
conflict-of-laws issues such as direct
recognition of electronic wills, the
treatment of grants from provinces
that do recognize electronic wills, and
any indirect routes to recognition (for
example, substantial compliance).

Indexing

The PPC is reviewing whether particu-
lar amounts set out in the Income Tax
Act have been indexed to inflation,
and is analyzing whether there are
patterns/themes across Act provi-
sions. This project will culminate in a
submission to the government.

Powers of Attorney

The PPC is studying obstacles to
the use of powers of attorney within
financial institutions, particularly with
respect to inconsistencies in verifica-
tion requirements among institutions.

Contribution to SWW PPC Committee
The STEP Worldwide Public Policy
Committee is currently looking at
the issue of legitimate interest in the
context of beneficial ownership reg-
isters globally. The PPC has contrib-
uted information at the provincial and
federal levels for inclusion in the STEP
Worldwide report.

TAX TECHNICAL COMMITTEE (TTC)

Mandate: The committee monitors
tax legislation and case law for devel-
opments and outcomes that are rele-
vant to trust and estate practice across
Canada, maintains good working rela-
tionships with various government
or other officials who are influential
in STEP Canada’s achieving its noted
objectives, and where appropriate
makes submissions to the government.
The TTC also provides educational
updates to STEP Canada members on
new tax matters affecting trust and
estate professionals and their clients.

Current TTC Projects & Initiatives

Joint STEP-CRA Webinar on the New
Voluntary Disclosure Program

The CRA has agreed to jointly present
with the TTC on its new voluntary dis-
closure program on June 18. The new
voluntary disclosure program is signifi-
cantly more lenient and will be useful
to many private businesses and trusts/
estates across Canada.

PartVI.1 Tax Submission

Part VI.1 tax was introduced around
1987 to curb tax-advantaged financ-
ing using preferred shares. Due to the
broad drafting of the rule, part VI.1
tax often arises in private business

reorganizations, post mortem planning,
and charitable giving situations—con-
texts unrelated to the financing arrange-
ments that the rule was intended to
target. While “self-help” options exist,
such as managing dividends to stay
under the dividend allowance limit
and using specified amount shares,
these methods are often not acces-
sible to families and private businesses
without highly specialized advisors.
The TTC is preparing a submission to
the Department of Finance to highlight
these concerns and propose that part
VI.1 tax notapply to these private family
and business scenarios.

Private Foundation Excess Corporate
Holding Rules

Rules in the Income Tax Act prohibit a
private foundation from holding excess
sharesinacorporation, and these rules
could potentially be triggered even
before the foundation receives the
shares outright if they are a beneficiary
of a trust or estate. Non-compliance
may have very onerous consequences.
The TTC is considering whether a sub-
mission on this issue will be worthwhile.

Current PPC & TTC Joint Projects
and Initiatives

Life Interest Trust Submission

Life interest trusts (alter ego and joint
spousal/common-law partner trusts)
are widely used as substitutes for wills,
yet their post-death tax treatment
is significantly harsher than that of
graduated rate estates. STEP Canada
believes that there is no policy ratio-
nale for this disparity. Acomprehensive
submission, drawing on practitioner
and academic perspectives, is being
planned to advocate for alignmentand
simplification of the Income Tax Act.
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Education at STEP Canada

The Next Generation of TEPs

TEP Canada’s educational

programs are more than just

career development opportu-
nities; they are an investment in the
future of our profession. As a STEP
member, you understand the value of
specialized knowledge in trusts and
estates. By identifying and encour-
aging skilled colleagues to enrol in
STEP Canada’s programs, you help
strengthen your team, elevate industry
standards, and enhance the recogni-
tion of the TEP designation.

STEP Canada Diploma in Trusts

& Estates: The Leading Pathway
toTEP

The STEP Canada Diploma is the most
common pathway to the TEP designa-
tion, with nearly 90 percent of new
TEPs choosing this route. Designed

to provide a well-rounded founda-
tion, the program balances self-paced
study with engaging live-virtual ses-
sions, case studies, and networking
opportunities.

This program is ideal for profession-
als looking to deepen their knowledge
in:

v trustlaw

v/ taxation of trusts

v/ estate administration

v/ trustand estate planning

Recognizing Experienced
Professionals: The STEP Canada
Essay Program

For seasoned professionals with at
least five years of recognized post-
qualification industry experience, the
STEP Canada Essay Program provides
an alternative route to earning the TEP
designation.

NEW CERTIFICATE PROGRAM FOR CURRENT AND ASPIRING TEPS

The new Investment Basics for Fiduciaries certificate is now available.
This program is delivered online and on-demand for maximum flexibility.
The four program elements are designed for trust and estate professionals
who would benefit from essential investment knowledge for administering
estates and trusts and managing the financial affairs of incapable persons.

By linking investment fundamentals to real-world fiduciary decision
making, this program equips professionals to navigate their responsibili-

ties with confidence and compliance.

v Fiduciary roles and responsibilities. Master the key duties of execu-
tors, trustees, and decision-makers for incapable clients.

v Investment fundamentals. Develop a foundation in investment prin-
ciples tailored to fiduciary management.

v Legal and tax considerations. Understand the legal and tax frame-
work that guides fiduciary investment decisions.

v/ Real-world case studies. Apply your knowledge to practical fiduciary
scenarios for informed, responsible decision making.

If you work alongside experienced
practitioners who could qualify, con-
sider recommending this pathway.
The program is designed for those
who already demonstrate significant
expertise in the field and are ready to
showcase their knowledge through a
series of academic papers.

Supporting All Facets of the
Industry: Excellence in Estate
and Trust Administration

The Certificate in Estate & Trust
Administration (CETA) program
serves as the cornerstone of success for
roles within the field of estate and trust
administration. If you know individuals
who would benefit from foundational
education in estate administra-
tion, encourage them to explore this
program, which was designed for
estate administrators, trust officers,
and paralegal professionals.

The CETA program is now available
on-demand.

Who in Your Professional Network
Is Ready for the Next Step?

As a member of STEP Canada, you’ve
seen first-hand the impact of our edu-
cation programs. Now, we encourage
you to help identify the next genera-
tion of trust and estate professionals.
By guiding talented individuals toward
the right educational pathway, you
contribute to the strength of your team
and the broader profession. Connect
with us at education@step.ca for more
information on any of our educational
programs.
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Award Winners 2025

Award for Academic Excellence—
Law of Trusts
Felix Yee

Felix currently works
for Royal Trust as
a tax officer within
the wealth manage-
ment team, where his
primary focus is on T3 tax preparation
and trust compliance. Having worked
in the field for the past three years,
Felix has seen the importance of having
a thorough understanding of trust
law in order to safeguard a family’s
legacy and handle challenging fidu-
ciary duties. This practical experience
motivated him to further specialize in
the legal frameworks governing trusts,
leading to this recognition from STEP
Canada. The most fulfilling aspect of
his work, in his opinion, is the ongoing
chance to develop within the sector
and close the gap between the legal
nuances of trust administration and
technical tax requirements. Felix looks
forward to continuing his professional
growth within the Canadian trust and
estate community.

Award for Academic Excellence—
Taxation of Trusts & Estates
Jason Lau

Jason is an accoun-
tant with over eight
years of experience
in corporate and per-
sonal tax planning. He
earned his bachelor of commerce in
accounting (honours) from MacEwan
University in 2014, graduating with
distinction. Jason obtained his char-
tered professional accountant des-
ighation in 2018 and completed CPA
Canada’s In-Depth Tax Program in

2021. Currently, Jason is a tax advisor
at Moodys Tax Law in Calgary, where
he focuses on translating complex tax
legislation into solutions for clients.

Award for Academic Excellence—
Wills, Trust & Estate
Administration
Mallory Arnott
Mallory is an estate
and trust consultant
with Scotiatrust in
Nova Scotia, drawing
on over a decade of
legal experience in estate planning,
probate administration, and family law.
She prides herself on guiding clients
through complex and often emotional
matters with clarity, empathy, and
practical solutions tailored to each
individual’s unique circumstances.
Mallory earned her |D from the
Schulich School of Law at Dalhousie
University in 2014 and graduated
from St. Francis Xavier University in
2008, where she received a bachelor
of science with an advanced major
in biology. Following law school, she
articled with a boutique litigation firm
in Toronto and was called to the bar in
both Ontario and Nova Scotiain 2015.
She is grateful to have returned home
to Nova Scotia to build her career,
start a family, and serve her commu-
nity through her extensive volunteer
work. She practised primarily family
law and wills and estates for almost a
decade, with successful appearances
at the Nova Scotia Supreme Courtand
the Nova Scotia Court of Appeal.

Award for Academic Excellence—
Trust & Estate Planning

Stephanie D. Boldt

Stephanie is a tax
partner with PwC
&/ Canada’s High Net
| Worth group. She
brings over 15 years
of experience working with busi-
ness owners, their families, and their
executives, creating plans and orga-
nizational structures for today that
support their vision for the future. With
a wide range of experience in provid-
ing tax advice to private companies
with operations in Canada and beyond,
she develops detailed tax strategies
specific to the needs of each family.
Stephanie’s areas of specialization
include estate and succession plan-
ning, acquisitions, divestitures, corpo-
rate reorganizations, philanthropy, tax
accounting, and compliance matters,
as well as dealing with Canadian taxa-
tion authorities.

With her roots firmly grounded in
the farmlands of Saskatchewan, good
work ethicand logic are the foundation
to Stephanie’s approach to work and
life. Although she now calls Edmonton
home, Stephanie enjoys getting to
travel across Canada working with
clientsin various provinces and territo-
ries. Stephanieis also passionate about
giving back to the community and has
volunteered on numerous boards over
the last 20 years in a variety of roles
including treasurer and president.
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The Gerald Owen Book Prize
Conner Robert Jolicoeur

Conner is the vice
president, finance at
The Augusta Group, a
Toronto-based single-
family office serving
a multi-generational ultra high net
worth family. In this role, he deliv-
ers integrated tax, accounting, and
wealth management solutions across
asophisticated structure of investment
holding companies, family trusts, and
charitable foundations.

He plays a central role in the family’s
asset management strategy, estateand
succession planning, and the design of
corporate structures aligned with long-
term wealth preservation and family
governance objectives. Conner also
oversees the family office’s account-
ing operations, tax compliance, phil-
anthropic planning, and investment
reporting functions.

Prior to joining The Augusta Group,
Conner was a senior manager in the
private enterprise practice at KPMG,
where he advised owner-managed
and family-operated businesses across
diverse industries.

Connerisan active member and vol-
unteer with CPA Ontario’s Indigenous
Member Network, which is dedi-
cated to mentoring and advancing
Indigenous representation within the
accounting profession.

The STEP Canada Scholars Award
for Best Essay

Luana Carvalho Ribeiro

Luana Carvalho Ribeiro
is a trusts and estates
practitioner with over
§i a decade of experi-
i ence advising financial
institutions and ultra high net worth
families on complex cross-border
wealth structuring. She is a dual-qual-
ified attorney admitted in New York
and Brazil and holds an LLM from the
University of Toronto, with additional
post-graduate studies in interna-
tional business law from Brooklyn Law
School.

Luana’s practice focuses on the
structuring, implementation, and
governance of trusts established for
long-term wealth preservation and
generational succession. She advises
trustees, fiduciary institutions, and
families on discretionary and fixed
trust structures, trustee powers and
duties, fiduciary decision making, and
family governance considerations.

In her work with financial institu-
tions and fiduciary service providers,
Luana has led the structuring and
implementation of trusts designed to
hold diversified family wealth across
financial portfolios, private invest-
ments, and luxury assets. Her experi-
ence includes reviewing and drafting
trust deeds, letters of wishes, trustee

resolutions, and related governance
documentation, and advising trust-
ees on fiduciary administration and
the ongoing management of complex
trust structures.

CETA Program Award

Amanda Guthrie

Amanda grew up in
Montreal and gradu-
ated from McGill
University in 2003,
but it was only after
moving to Halifax in 2005 that she
stepped into the legal field, first as a
receptionist and then successively as
a foreclosure paralegal and an estates
and trusts paralegal. Amanda quickly
learned that estate planning and
estate administration is where her
passion lies. She is a senior estates and
trusts paralegal in the Halifax office of
Mclnnes Cooper. She enjoys drafting
various estate-planning documents,
including inter vivos trusts, documents
required for probate, and materials to
be filed in connection with applica-
tions under the Adult Capacity and
Decision-Making Act. In recent years,
as the assets that people own and their
family dynamics have become increas-
ingly complex, Amanda has found that
the CETA program has equipped her
with a deep body of knowledge that
is crucial when navigating these more
complicated situations.

CONGRATULATIONS TO OUR
2025 GRADUATES

DIPLOMA GRADUATES 2025

Ali Abdulla, Calgary branch

Vanessa Adler, Calgary branch

Patricia Agoncillo, TEP, Calgary branch
Tanya Ahken, TEP, Ottawa branch
Elizabeth Akan, TEP, Toronto branch
Yasoob Ali, TEP, Calgary branch

Damir Alnsour, TEP, Toronto branch
Monica Amabilis, TEP, Calgary branch

Eva Amoako, TEP, Ottawa branch
Rahul Anand, TEP, Calgary branch
Nicholas André, TEP, Toronto branch
Sabina Anfimova, TEP, Vancouver branch
Jessica Ansell, TEP, Edmonton branch
Amber Arnold, TEP, Calgary branch
Karenijit Aujla, TEP, Vancouver branch
Navneet Aujla, TEP, Vancouver branch
Shlomy Avitan, TEP, Montreal branch
Rami Aziz, TEP, Toronto branch

Jin Bai, Montreal branch

Robert Jamie Baker, Toronto branch

Collia Barnaby, TEP, Calgary branch

Eric Bérard-Forget, Montreal branch
Catherine Bergeron, Montreal branch
Nikhil Bhagwan, Vancouver branch
Bhavneet Bhangu, TEP, Vancouver branch
Indra Bharat, TEP, Toronto branch

Jennifer Bisch, TEP, Winnipeg branch
Marc-Antoine Blondin, TEP, Montreal branch
Stacey Blydorp, TEP, Toronto branch

Coby Blystone, TEP, Okanagan chapter
Amandine Bourillon, TEP, Montreal branch
Kate Braaten, Vancouver branch
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Kristine Brams, TEP, Vancouver branch

Ann Brousseau, TEP, Montreal branch

Krista Burch, TEP, Toronto branch

Max Caron, TEP, Okanagan chapter

Jordyn Catherwood, TEP, Toronto branch

Sherly Chan, TEP, Toronto branch

Allison Cheng, TEP, Vancouver branch

Alexandre Chevrette, TEP, Toronto branch

Michelle Choi, TEP, Toronto branch

Zoe Chu, TEP, Vancouver branch

Allison Conway, TEP, Calgary branch

Shereen Cook, TEP, Montreal branch

Shawn Cooper, TEP, Toronto branch

Taylor Cooper, TEP, Edmonton branch

Lorna Crowe, Ottawa branch

Shanice Dale, Toronto branch

Nushzaad Darukhanawalla, TEP, Toronto
branch

Lynne Daubaras, TEP, Toronto branch

Laura De Sousa, TEP, Vancouver branch

Manuel Del Dago, TEP, Vancouver branch

Kedia Delahaye-Simms, TEP, Southwestern
Ontario chapter

Andrew Dennis, TEP, Toronto branch

Julia DeVincenzo, TEP, Southwestern
Ontario chapter

Taylor Diakun, TEP, Edmonton branch

Funda Dilaver, TEP, Montreal branch

Christine Dimitrov, TEP, Vancouver branch

Louisa Ding, TEP, Toronto branch

Erez Dishy, TEP, Toronto branch

Anu Dogra, TEP, Toronto branch

Kimberley Doiron, TEP, Calgary branch

Kale Donald, TEP, Edmonton branch

Jingkun Dong, TEP, Toronto branch

Yi Dong, TEP, Toronto branch

Chantal Dubé, TEP, Ottawa branch

Valérie Dumas, TEP, Montreal branch

Susanna East, TEP, Vancouver branch

Dylan Eschyshyn, TEP, Edmonton branch

Shenyan (Ella) Fan, TEP, Toronto branch

Shuyi Feng, TEP, Toronto branch

Shawn Fetter, TEP, Vancouver branch

Brooke Fountain, TEP, Toronto branch

Audrey Fox-Revett, TEP, Toronto branch

Naylene Fries, TEP, Edmonton branch

Wenyjie Fu, TEP, Toronto branch

Balkrishna Gaikwad, Toronto branch

Longfei Gao, TEP, Toronto branch

Sumit Garg, Toronto branch

Manwinder Gill, TEP, Calgary branch

H. Adam Gordon, TEP, Toronto branch

Virginia Greey, TEP, Calgary branch

Mark Hagen, TEP, Vancouver branch

Sarah Hart, TEP, Ottawa branch

Hasani Haughton, TEP, Toronto branch

Jamie Henshilwood, TEP, Southwestern
Ontario chapter

Brandy Holman, TEP, Calgary branch

Rajdeep Hothi, TEP, Vancouver branch

Shilan Huang, Vancouver branch

Mei Ching Eva Huang, TEP, Toronto branch

Nadia Hubocan, TEP, Calgary branch

Wilson Hui, TEP, Vancouver branch

Apeksha Jain, TEP, Toronto branch

Conner Jolicoeur, TEP, Toronto branch

Eric Jungmeisteris, TEP, Ottawa branch

Ahmad Karim, TEP, Toronto branch

Sheri Kavanagh, Ottawa branch

Marie Kazmer, TEP, Toronto branch

Adam Kelly, Atlantic Provinces branch

Parham Kia, TEP, Montreal branch

Joanne Kirk, TEP, Calgary branch

Piotr Antoni Kluz, TEP, Winnipeg branch

Gurleen Kohli, Toronto branch

Priscilla Kusturic, Toronto branch

Kenith Kyriacou, TEP, Toronto branch

Reshmeena Lalani, TEP, Vancouver branch

Joanie Lalonde-Piecharski, TEP, Montreal
branch

Clifford Chuck Long Lam, TEP, Toronto
branch

Kyle Lamothe, TEP, Toronto branch

Logan Lan, TEP, Vancouver branch

Lucie Larocque, Toronto branch

Marc-André Lavergne, TEP, Montreal branch

Nicholas John Lawson, TEP, Southwestern
Ontario chapter

Alexander Lee, TEP, Vancouver branch

Felicia Lee, TEP, Vancouver branch

Lexton Lee, TEP, Atlantic Provinces branch

Minyoung Lee, TEP, Vancouver branch

Ariel Lekas, TEP, Vancouver branch

Marc Lelievre, TEP, Toronto branch

Sally Lewis, TEP, Calgary branch

Emma Li, Edmonton branch

Ruixin Li, TEP, Toronto branch

Mary Liu, TEP, Toronto branch

Lin Liu, Toronto branch

Sam Liu, TEP, Vancouver branch

Nathan Ma, TEP, Calgary branch

Rachel Ma, Toronto branch

Tolou Mahani, TEP, Toronto branch

Andrew Maio, Toronto branch

Sukhjit Marar, TEP, Calgary branch

David Marcotte, TEP, Montreal branch

Rodrigo Marillanca, TEP, Montreal branch

Desmond Martin, Calgary branch

Jesse Martyn, TEP, Vancouver branch

Alex McFadden, TEP, Southwestern Ontario
chapter

Craig McFarlane, TEP, Ottawa branch

Christopher Wade McLaughlin-Chernecki,
TEP, Calgary branch

Sheelah McNeill, TEP, Toronto branch

Remy Merritt, Toronto branch

Katlynn Mills, TEP, Toronto branch

Yanting Mo, TEP, Vancouver branch

Rustem Moldagazinov, Toronto branch

Danara Moldagazinova, Toronto branch

Ali Monzavi, TEP, Montreal branch

Lydia Moulder, TEP, Vancouver branch

Kate Murdoch, TEP, Vancouver branch

Paul Murphy, TEP, Toronto branch

Azi Nasseri, TEP, Edmonton branch

Sami Nathoo, TEP, Montreal branch

Alexander Northey, TEP, Vancouver branch

Kelly O’Brien, TEP, Atlantic Provinces
branch

Dwi Octorini, TEP, Vancouver branch

Claire Olejniczak, TEP, Montreal branch

Tomi Olutunfese, TEP, Saskatchewan branch

Cara Orzech, TEP, Toronto branch

Stephanie Ozog, TEP, Southwestern Ontario
chapter

Rajdeep Pandher, TEP, Vancouver branch

Stephanie Pantaleo Catapano, TEP, Toronto
branch

Thomas Park, TEP, Vancouver branch

Jonathan Pellow, TEP, Toronto branch

Frank Huigiang Peng, TEP, Vancouver branch

Amanda Peters, TEP, Saskatchewan branch

Kaylen Peterson, TEP, Winnipeg branch

Reagan Pflug, TEP, Calgary branch

Daniel Pinder, TEP, Toronto branch

Andrew James Pitre, TEP, Okanagan chapter

Franco Pizzimenti, TEP, Toronto branch

Julie Qiu, TEP, Vancouver branch

Robert Rae, Ottawa branch

Haris Riaz, TEP, Toronto branch

Rachel Robidoux, Montreal branch

Leanne Rodrigo, TEP, Toronto branch

Peyman Salari, TEP, Vancouver branch

Maria Salman, TEP, Toronto branch

Erini Sanguinetti, TEP, Toronto branch

Jillana Schmidt-Kim, TEP, Vancouver branch

Adeeba Shaikh, TEP, Toronto branch

Isabelle Sheitoyan, TEP, Montreal branch

Alison Sherk, Calgary branch

Amy Shields, Toronto branch

Rachelle Siksna, Toronto branch

Mohena Singh, TEP, Toronto branch

Audrey Sirois, TEP, Montreal branch

Trevor Skidmore, TEP, Winnipeg branch

Scott Skjei, TEP, Edmonton branch

Michael Smart, TEP, Saskatchewan branch

Melissa Smith, TEP, Toronto branch

Nicole Snowball, TEP, Vancouver branch
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Satheesh Somalingam, TEP, Toronto branch

Michael Steele, TEP, Southwestern Ontario
chapter

Jordan Steevensz, TEP, Montreal branch

Emily Sun, Vancouver branch

Ryan Sung, TEP, Toronto branch

Mukta Surma, Vancouver branch

Ron Sutherland, TEP, Edmonton branch

Kyle Szames, TEP, Toronto branch

Cassandra Taylor, TEP, Atlantic Provinces
branch

Katie Taylor, TEP, Vancouver branch

Matthew Taylor, Southwestern Ontario
chapter

Vivek Thareja, TEP, Ottawa branch

Stacey Toledo, TEP, Toronto branch

Michael Toogood, TEP, Winnipeg branch

D. Andrew Torbiak, Winnipeg branch

Frances Nicole Torres, TEP, Vancouver branch

Larysa Troyanovska, TEP, Calgary branch

Patrick Trudel, TEP, Calgary branch

Jack Jason Trueman, TEP, Toronto branch

Ries Vahrmeyer, TEP, Toronto branch

Christian Varin, TEP, Ottawa branch

Kavi Vigneswaran, TEP, Toronto branch

Ana Wagner, Toronto branch

Daniel Walker, TEP, Toronto branch

Sean Walker, TEP, Toronto branch

Shawn Walsh, TEP, Toronto branch

Amy Xu Wang, TEP, Vancouver branch

Caitlin Wang, TEP, Vancouver branch

Xin Wang, TEP, Calgary branch

Yifan Wang, TEP, Edmonton branch
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Joy Zhimo Wei, TEP, Ottawa branch

Ashley Wilson, TEP, Toronto branch

Anthony Wen-Tsun Wong, TEP, Vancouver
branch

Zara Wong, TEP, Toronto branch

Antonette Wright, TEP, Toronto branch

Reynold Wu, TEP, Toronto branch

Xingzi Xie, TEP, Toronto branch

Amy Xin, TEP, Toronto branch

Shuang Xu, TEP, Ottawa branch

Thomas Xu, TEP, Toronto branch

Angelie Yang, TEP, Vancouver branch

Krista Young, TEP, Calgary branch

Oliver Young, Vancouver branch

Zhen Yu, TEP, Vancouver branch

Sisi Zhang, TEP, Toronto branch

Tingting (Maggie) Zhang, TEP, Toronto
branch

Zhen Qiang Zhang, TEP, Toronto branch

(Amanda) Meng Zhao, TEP, Vancouver branch

Sangzi Zhou, TEP, Vancouver branch

Mingming Zu, TEP, Vancouver branch

Jordana Zur, TEP, Toronto branch

ESSAY GRADUATES 2025

Luana Carvalho Ribeiro, TEP, Toronto branch
Veronique Charlebois, TEP, Montreal branch
Sukomol Das, TEP, Saskatchewan branch
Julian Franch, TEP, Toronto branch

Casey Hui Liu, TEP, Toronto branch

Paula Lopes, Toronto branch

Edward Ngo, TEP, Vancouver branch

Kate Stephens, TEP, Toronto branch
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CETA GRADUATES 2025

Geetha Ambalawarner, Vancouver branch
Jaime Andronik, Toronto branch
Adrienne Arcari, Toronto branch
Nishma Aserigadu, Montreal branch
Alyssa Baron, Ottawa branch

Jeff Baxter, Edmonton branch

Laura Bees, Southwestern Ontario chapter
Meghan Belanger, Ottawa branch
Karolina Chmura, Toronto branch
Nicholas Cusimano, Toronto branch
Julia Guerriero, Montreal branch
Amanda Guthrie, Atlantic Provinces branch
Alvin Honrada, Toronto branch

Charles Imon, Vancouver branch

Mark Infantino, Montreal branch
Natasha Kennedy, Toronto branch
Tierra Lambert, Vancouver branch
Elizabeth McLaughlin, Montreal branch
Carley McNab, Ottawa branch

Heather Meiklejohn, Vancouver branch
Rachel Nakka, Toronto branch
Catherine O’Rourke, Calgary branch
Priyanka Priyanka, Edmonton branch
Taylor Schlag, Toronto branch

Jenn Townsend, Ottawa branch

Gordon VanderLeek, Calgary branch
Sophie Wang, Toronto branch

Clara Wong, Vancouver branch

Angela Xu, Montreal branch

Kelly Zorich, Winnipeg branch
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Bill C-15: Key Provisions That Affect 2025 Tax

MATT SHARP, CA, CPA, TEP

Partner, Structure Chartered
Professional Accountants LLP; Member,
STEP Calgary

025 was a period of difficulty in
2 the Canadian tax community,

as certain proposed but not
enacted legislation led to significant
challenges in both client planning
and the completion of tax returns. The
now-abandoned changes to the capital
gains regime resulted in delayed
software releases, delayed income
slips from financial institutions, and
an overall increase in complexity for
taxpayers and their advisors.

Tax planning and compliance for
estates and trusts in Canada require
legislative certainty. While qualified tax
practitioners work within the frame-
work of the law, enacted legislation is
required to develop authoritative inter-
pretations and, critically, to comply
with them. Much of 2025 and 2026 has
therefore been a period of uncertainty
for the tax community, as practitioners
waited for key legislation to pass.

On March 26, 2026, Bill C-15, the
Budget Implementation Act, 2025, No. 1,
received royal assent, making certain
long-awaited tax provisions the law of
the land. While passage was welcome,
it was still very late in the season given
that filings for December trusts with a
December year-end would be due only
five days later. Certain changes that
materially impacted the tax season are
discussed herein.

Estate Loss Carryback
Subsection 164(6) of the Income Tax
Act (RSC 1985, c. 1 (5th Supp.)) (“the

Act”), has historically allowed a net
capital loss incurred by a graduated
rate estate (GRE) to be carried back
and applied against the final personal
taxreturn of the deceased. The legisla-
tive intent of this provision is to address
situations where assets decline in value
after death, such that tax paid on a
deemed disposition may exceed the
realizable value of the assets.

This provision historically required a
high degree of urgency on the part of
the personal representatives of a GRE,
as only one taxation year was available
to identify assets, obtain the authority
to manage them, and initiate liquida-
tion. Real estate, private corporation
shares, and assets located in foreign
jurisdictions are often difficult to liqui-
date within this timeframe. These chal-
lenges are compounded where estates
are subject to legal disputes.

Recent amendments to subsection
164(6) extend this period from one
taxation year to three taxation years.
This aligns with the GRE regime, which
allows an estate to access graduated
marginal tax rates for up to three years

following the individual’s death. This
change is effective for deaths occur-
ring on or after August 12, 2024, and
provides welcome relief to estates that
remain under administration.

An additional positive develop-
ment is the Canada Revenue Agency’s
indication that a new prescribed form
will be introduced to facilitate the sub-
section 164(6) election. Previously,
the election required the filing of an
amended final personal tax return
along with supporting documentation,
further lengthening an already burden-
some process.

Estate representatives should
remain mindful of the strict reporting
requirements associated with subsec-
tion 164(6) and should confirm the
timing of any resulting tax refunds
with their tax and legal advisors. Care
must also be taken to preserve GRE
status throughout the entire three-year
period, because certain transactions—
such as contributions of property from
persons other than the deceased—can
result in the loss of GRE status and the
denial of the subsection 164(6) relief.
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Non-Resident Pipelines

Itis increasingly common for estates
to have beneficiaries who are non-res-
idents of Canada. In an increasingly
globalized world, testators may not
anticipate future changes in the resi-
dency of beneficiaries at the time their
wills are drafted. As a result, it is often
impractical to draft testamentary docu-
ments that fully anticipate all potential
residency outcomes.

Private corporation shares can
further complicate post mortem plan-
ning. In many cases, it may be imprac-
tical or undesirable to liquidate a
corporation under subsection 164(6),
particularly where the corporation rep-
resents an active business that the next
generation wishes to continue.

In these circumstances, the primary
alternative to subsection 164(6) has
been the post mortem “pipeline.” A
pipeline transaction uses the deemed
disposition capital gain arising on
death as a mechanism to extract corpo-
rate surplus. Typically, the estate sells
the shares of the operating company
to a newly incorporated company in
exchange for a promissory note or
high paid-up capital shares, allowing
corporate surplus to be distributed to
the estate with minimal additional tax.

Pipeline transactions are complex
and require careful planning and exe-
cution. Tax advice should be obtained
both before and after implementa-
tion, since any deviation from Canada
Revenue Agency administrative policy
canresultinthe proceeds being rechar-
acterized as taxable dividends, leading
to permanent double taxation. These
transactions should not be undertaken
lightly.

Prior to Bill C-15, non-resident ben-
eficiaries posed additional challenges
for pipeline planning, as a portion
of the proceeds distributed to them

could be deemed a dividend under
subsection 212.1(1) of the Act. This
dividend treatment generally attracts
withholding tax of at least 15 percent,
potentially reducing a non-resident
beneficiary’s inheritance and creating
mismatches in foreign tax credit avail-
ability in the beneficiary’s country of
residence.

Amendments to paragraph 212.1(6)
(b) address this issue by exempt-
ing GREs from the application of
subsection 212.1(1). This change is

effective for deaths occurring on or
after February 26, 2018. The Canada
Revenue Agency has indicated that
where withholding tax was paid by a
GRE after that date, a refund may be
requested, provided that the transac-
tion occurs within the three-year GRE
designation period.

While this amendment is welcome,
it may not fully address the challenges
posed by estate litigation, as three
years may still be insufficient to com-
plete a pipeline transaction where
disputes arise. Accordingly, it remains
best practice to discuss these plan-
ning options with clients during their
lifetimes to identify potential risks and
allow for accelerated post mortem
implementation where appropriate.

Alternative Minimum Tax
Bill C-15 also introduces further
changes to the alternative minimum

tax (AMT) regime. AMT is intended to
ensure that a minimum level of tax is
paid by individuals and certain trusts
that benefit from preferential tax treat-
ment. Significant AMT changes were
introduced for 2024, expanding its
application to a broader group of tax-
payers. Corporations remain excluded
from the federal AMT regime.

Income calculated for AMT pur-
poses differs from ordinary income
tax calculations. Key differences
include the inclusion of capital gains

at 80 percent (rather than 50 percent)
and the limitation of interest expense
deductibility to 50 percent where
the interest relates to earning invest-
mentincome. Individuals withincome
below $177,882 are generally exempt
from AMT, with this threshold indexed
annually.

Bill C-15 further limits the deduct-
ibility ofinvestment managementand
administration (IMA) fees to 50 percent
for AMT purposes. Given that many
investment managers charge fees
based on assets under management,
this change is expected to signifi-
cantly expand the number of taxpayers
subject to AMT. Capital gains and IMA
fees are likely to be among the most
common AMT adjustments.

These changes pose particular chal-
lenges for inter vivos trusts established
for family wealth planning. Trusts do
not benefit from the individual AMT
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exemption threshold and are therefore
subject to AMT analysis annually. Many
such trusts are capitalized with pre-
scribed rate loans and incur both inter-
est expense and IMA fees. Historically,
these trusts may have paid little or no
tax where income was fully allocated
to beneficiaries; however, under
the revised AMT rules, differences
between regular taxable income and
AMT income may resultin AMT liability.

Trustees may need to assess whether
it is preferable to retain income, alter
the income mix, or simply pay the AMT.
The optimal approach will depend on
the specific circumstances of each
trust, and no universal solution should
be assumed.

AMT paid may be refunded within
seven years if the taxpayer’s regular tax
payable in a subsequent year exceeds
the AMT otherwise payable for that
year. Proactive and flexible planning
is required to ensure that AMT credits
do not expire unused, particularly for
trusts that may accumulate recurring
AMT balances.

Bare Trusts

Bill C-15 also introduces further
amendments to the reporting require-
ments for bare trusts. AT3 trustincome
tax and information return will gener-
ally be required for bare trusts with
taxation years ending after December
30, 2026.

The Canada Revenue Agency previ-
ously announced administrative relief
from bare trust reporting for the 2023
and 2024 taxation years and has indi-
cated that it does not expect bare trust
filings for the 2025 taxation year.

In addition to codifying the report-
ing regime, Bill C-15 introduces further
exemptions. Notably, certain bare
trusts with only individual trustees
and beneficiaries, holding specified

assets with a fair market value below
$250,000 throughout the year, may be
exempt from reporting.

Given the history of uncertainty
surrounding bare trust reporting, it
is reasonable to expect continued
complexity and confusion throughout
2026. Many taxpayers may inadver-
tently create bare trusts without realiz-
ing it, and advisors should proactively
discuss the updated requirements with
their clients.

Underused Housing Tax

The underused housing tax (UHT) has
been proposed to be eliminated for
the 2025 taxation year. The UHT pre-
viously imposed a 1 percent tax on the
fair market value of certain residential
properties owned or controlled by non-
Canadian citizens and non-permanent
residents. Given the complexity of both
the legislation and the prescribed
forms, the proposed elimination of
the UHT has been welcomed by the
tax community.

While the tax is proposed to be
eliminated for 2025, it remains in effect
for the 2022, 2023, and 2024 taxation
years. Taxpayers must still file the
required returns for those years, where
applicable, and pay any outstanding
tax and penalties.

More Complexity to Come: Divi-
dend Refund Suspension
The Department of Finance has
released draft legislation that would
significantly alter the dividend refund
regime. The proposed rules, effective
for taxation years beginning on or after
November 4, 2025, would suspend
corporate dividend refunds in situa-
tions involving staggered corporate
year-ends.

Dividend refunds arise where a
corporation pays certain types of

dividends, typically resulting in a
refund of part IV tax. Under the pro-
posed legislation, dividend refunds
would be restricted in cases where the
payer and recipient corporations have
different year-ends, subject to limited
exceptions such as bona fide corpo-
rate reorganizations, acquisitions of
control, or dividends paid to non-affil-
iated corporations.

These changes are complex and
may affect common commercial
structures involving corporations with
differing year-ends. Additional chal-
lenges arise where trusts are share-
holders, since trusts are deemed to
allocate dividends on the last day of
their taxation year, potentially creat-
ing timing mismatches irrespective of
the actual dividend payment date or
trustee resolutions.
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Recent Developments in the Judicial Review of
Discretionary Decisions by Trustees

SCOTT KERWIN, LLB
Partner, Borden Ladner Gervais LLP,
Vancouver’

he use of “discretionary trusts,”
or broad discretionary powers
in wills and trust instruments,
is ubiquitous in estate planning
across Canada. It is not uncommon for
trustees to be given “absolute” and
“unfettered” discretion in relation to
both dispositive and administrative
powers. Such terms provide flexibility
for future unforeseen events, and other
benefits such as possible protection
against matrimonial claims, addressing
the situation of spendthrift beneficia-
ries, and mitigating tax liabilities.?
This article will highlight the chal-
lenges for trustees when exercising
these discretionary powers (and prop-
erly documenting them) and review
the developing law on when a court
can interfere with a trustee’s exercise
of discretion.

Scope of Discretionary Powers

The scope of a trustee’s discretionary
power is derived from the trust instru-
ment. The starting point of this analysis
is the language of the trust instrument
itself.3 The settlor of a discretionary trust

may provide criteria or guidelines in the
trust instrument in regard to the exer-
cise of discretion, or provide a non-bind-
ing letter of wishes to the trustees.*

Judicial Interference with Exer-
cise of Trustee Discretion
Itis well settled that, despite broad lan-
guageinatrustinstrument, atrustee’s
“absolute” discretion can never oust
the supervision of the courts.”> At the
same time, the courts have always fol-
lowed a general rule of non-interfer-
ence. If the trustee has acted in good
faith and within the bounds of his or
her authority, a court will rarely inter-
fere with the exercise of a trustee’s
discretion, and will not replace the
trustee’s judgment with its own pro-
nouncement even if the court would
have exercised the power differently.®
Over time, Canadian law has devel-
oped a number of factors that the
courts will consider when reviewing a
trustee’s exercise of discretion, which
may be summarized as follows:
* the decision was motivated by bad
faith or other improper purposes;
* the trustee failed to take relevant
circumstances into account;
* thetrustee took irrelevant circum-
stances into account;

1 With editing by Eric Hoffstein of Fogler, Rubinoff LLP, Toronto.
2 Donovan Waters, “Using Discretionary Trusts in Estate Planning” (2012) 19:3 Journal of International Trust and Corporate Planning 161, at 161-62.
3 Walters v. Walters, 2022 ONCA 38, at paragraph 65; and Pirani v. Pirani, 2022 BCCA 65. On the importance of the settlor’s intention, see also Saunders

v. Halom (1986), 8 BCLR (2d) 117 (CA).

4 Waters, “Using Discretionary Trusts,” supra note 1, at 174.
5 Boe v. Alexander (1987), 15 BCLR (2d) 106, 1987 CanLll 2596, at paragraph 20 (CA); aff’g (1985), 21 ETR 246, [1985] BC] No. 160 (QL), at paragraphs

80-83 (SC) (cases omitted).

* the trustee was motivated by mat-
ters against public policy;”

* the trustee seeks to achieve some
“improper purpose” (a pursuit for-
eign to that for which the power
was conferred);

» thetrusteefailed to turn his mind to
the exercise of the discretion; and

» thetrustee’sdecision was arbitrary,
as opposed to reasoned.?

In their text on the law of trusts in
Canada, Waters, Gillen, and Smith
summarized the overarching principles
for judicial interference with a trustee’s
discretionary decision as follows:

[TIhe court will not intervene
simply because the beneficiaries
or any other complainants do not
agree with the decision of the
trustees in the exercise of their
discretion. Nor will it intervene
merely because it would not have
come to the same decision itself.
The court will intervene, however,
if ... the decision is so unreason-
able that no honest or fair-dealing
trustee could have come to that
decision.®

6 Edell v. Sitzer (2001), 55 OR (3d) 198, 2001 CanLIl 27989, at paragraph 158 (Sup. Ct. J.); aff’d (2004), 187 OAC 189, 2004 CanLll 654 (CA); leave to

appeal to SCC refused, [2004] SCCA No. 372 (QL).

7 See Fox v. Fox Estate et al. (1996), 28 OR (3d) 496, 1996 CanLll 779 (CA).
8 A comprehensive discussion can be found in Walters v. Walters, supra note 2, at paragraph 48.
9 Donovan W.M. Waters, Mark R. Gillen, and Lionel D. Smith, Waters’ Law of Trusts in Canada, 5th ed. (Thomson Reuters, online), at 18.1V (emphasis added).
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Key Cases
Two leading cases in Canada involving
private family trusts were written by
Mr. Justice Cullity: Banton v. Banton'°
and Edell v. Sitzer.V!

A subsequent Ontario case, Martin
v. Banting,'? is also a helpful illustra-
tion of these principles. The plaintiff
(an object of two discretionary trusts)
brought an action against the trust-
ees (his uncle and mother) on the
basis that insufficient provision had
been made for him when the trusts
were wound up and distributed. The
trustees had considered issues such
as the plaintiff’s work ethic, integrity,
and business practices when making
their decisions. The court granted an
application by the trustees to sum-
marily dismiss the action. The court
found that the trust documents gave
a discretionary power of appointment
to the trustees. There were no limiting
criteriain the documents, and the con-
siderations taken into account by the
trustees were notirrelevant. The court
further noted:

Whether the trustees’ opinions
of the plaintiff’s character and
conduct were objectively well

founded or not is not the issue in
the action and is not an issue to
be tried. The trustees, in exercis-
ing their discretion do not do so
in a quasi judicial capacity and
the court does not sit as a court of
appeal upon the trustees’ reasons
for exercising their discretion the
way that they did. The trustees
have no obligation to give reasons
in the first instance, and where
no mala fides is shown, the court

will not interfere. Here, where the
evidence is uncontradicted that
the trustees held opinions as to
matters which are not irrelevant
to the discretion given its scope

10 Bantonv. Banton (1998), 164 DLR (4th) 176, 1998 CanLll 14926 (Ont. Sup. Ct. J.).

11 Edellv. Sitzer, supra note 5 (Sup. Ct.}.).

under the terms of the trust, it
matters not whether the opinions
were objectively accurate.3

The leading decision in Canada on the
issue of trustee discretion is now that of
the Ontario Court of Appeal in Walters
v. Walters.' This decision contains a
comprehensive discussion of the prin-
ciples discussed above on the ability of
courts to interfere with an exercise of
trustee discretion.

The Walters case involved a
common example of the exercise of a
discretionary dispositive power by a
trustee: whether to encroach upon the
capital of the trust for the benefit of the
income beneficiary.

Olive Walters established a testa-
mentary trust in her will and named
her husband, Gerald, as the income
beneficiary. Her adult children were
appointed as the trustees and remain-
der beneficiaries. The terms of the

trust provided the trustees with the
“absolute” discretion to encroach on
the capital for the benefit of Gerald to
ensure his “comfort and well-being.”
The will-maker also expressed her

12 Martinv. Banting (2001), 37 ETR (2d) 270, [2001] O) No. 510 (QL) (Sup. Ct.).); aff’d (2002), 46 ETR (2d) 93, 2002 CanLIl 13032 (Ont. CA).
13 Ibid. (Sup. Ct.].), at paragraph 33; see also paras 25-26 and 29-32 for relevant commentary.

14 Supranote 2; varying 2021 ONSC 2695.
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wish that Gerald’s comfort and welfare
would be the “first consideration”
and that the trustees encroach on the
capital to ensure Gerald’s comfort and
welfare.

Litigation arose due to the trustees’
refusal to make such an encroachment
on capital despite requests by Gerald.
The trustees doubted whether their
father needed such funds, as they
understood that he had a net worth
over $1 million, and requested finan-
cial information from him to corrobo-
rate his claimed expenses. There was
also peculiar evidence of a record-
ing of “pocket dial” call, received by
one of the trustees, in which Gerald
is overheard telling the proprietor of
a retirement home business that he
would “sucker” his children into giving
him more money, and being encour-
aged by the proprietor in quite vulgar
language.

Gerald was successful in the first

|u

instance. He filed an affidavit stating
that his networth was only $40,000 and
that he was in need of the funds. The
chambers judge held that the trustees
had abused their discretion and taken

15 Ibid. (CA), at paragraph 65.
16 Ibid. (CA), at paragraph 72.
17  Ibid. (CA), at paragraph 76.

into account irrelevant factors such as

their mistrust and dislike of their father.
Further, the trustees could not demand
that Gerald exhaust his own resources
before any encroachment was made.
The chambers judge ordered that there
be a retroactive payment of approxi-
mately $100,000 as well as a monthly
allowance.

The Ontario Court of Appeal
varied this order. It was held that the
chambers judge erred in finding that
trustees’ distrust of Gerald and the
retirement home proprietor was “irrel-
evant.” The trustees needed to know
that the capital encroachment would
be applied for the proper purpose of
Gerald’s comfort and well-being. The
relevance of Gerald’s financial situation
was more complicated. There is mixed
case law on whether trustees can
inquireinto the financial circumstances
of an income beneficiary in order to
properly consider an encroachment,
and the degree of such inquiries. Every
case is fact-specific. The court held that
the trustees could not be criticized for
inquiring into this issue:

The starting pointis that effect must
be givento the testator’sintentions
as ascertained from the language of
the will and surrounding circum-
stances. Trustees must therefore
carefully examine the wording of
the will or trust instrument. “The
duty to consider all relevant matters
hasasits obvious corollary, aduty to
make all necessary inquiries so that
the trustee is adequately equipped
to make adecision”: Cullity, Judicial
Control of Trustees’ Discretions, at p.
116. Absent other direction in the
will, | fail to see how a trustee can
satisfy itself that payment of capital
to the income beneficiary is neces-
sary or advisable without consid-
ering the beneficiary’s financial
circumstances.®
In light of the “pocket dial” evidence,
and other concerns about the retire-
ment home proprietor, the trustees
were justified in asking whether the
capital encroachment would go toward
the proper purpose of Gerald’s comfort
and well-being or would go toward
“the improper purpose of lining the
proprietor’s pockets .16
In the end, the appeal turned on the
evidentiary record. The undisputed evi-
dence was that Gerald had a net worth
of only $40,000 and would be in dire
financial need. It was therefore open
to the chambers judge to infer that
the refusal to encroach on capital was
based on the trustees’ dislike of their
father. No reasonable trustee would
refuse to exercise their discretion for
an encroachmentin such asituation.!”
The Court of Appeal varied the order
to reduce the retroactive arrears by
half. It should be noted that the court
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did not send this matter back to the
trustees for consideration but (con-
trary to the principles stated above)
effectively exercised its discretion in
place of that of the trustees.

Trustees should be careful to prop-
erly record and document both the
discretionary decision being made and
the process that led to it. Although a
trustee, atfirstinstance, is not required
to provide reasons for a discretionary
decision, such reasons may become
central to litigation brought by ben-
eficiaries for breach of trust or breach
of fiduciary duty. Contemporaneous
records of the trustee’s decision-mak-
ing process will be given greater weight
than an after-the-fact reconstruction.

Remedies for Beneficiaries
In contrast to trustee decisions that
fall outside the scope of their powers
(ultravires), which are void, discretion-
ary decisions that fall within the scope
of the powers but are flawed for one of
the reasons discussed above are void-
able at the court’s discretion. There
may be equitable defences at play that
must be considered.'®

The general rule is that the exer-
cise of discretion must be made by
the trustee, as intended by the settlor,
rather than by the court. This is consis-
tent with the general principle foundin
estates cases that such responsibility
cannot be shifted onto the court.®

If the court concludes that the
trustee acted in breach of trust, the
proper remedy is not for the court to
substitute its own decision, but to refer
the matter back to the trustees (or new
trustees) with directions. These prin-
ciples are discussed at length by the

18  Pittv. Holt, 2013 UKSC 26.

Manitoba Court of Appeal in Dinney v.
Great-West Life Assurance Co.%°
Judicial interference with the dis-
cretionary decisions of trustees may
also lead to the outright removal of
the trustee or executor. In Clayton v.
Clayton,?' an Ontario court removed
the trustees of a discretionary trust on

the basis of the principles discussed
above (that is, making a decision that
no reasonable trustee could make).

A trustee may also be liable in
damages for an improper exercise of
discretion. In the British Columbia case
of Wevill Estate,?? the court focused on
whether the trustee had met the req-
uisite standard of care of a reasonably
prudent person when making a discre-
tionary decision. The standard includes
consideration of whether prudent
steps had been taken to gather the
necessary information before making
the decision, rather than whether the
decision was voidable.

Taken together, these cases reflect
several broader developments high-
lighted in recent decisions. First,
courts continue to emphasize process
over outcome: trustees are not judged
on whether the court would have
acted differently, but on whether the
decision was made within the scope,
purpose, and fiduciary framework of
the discretion. Second, the concept of

“absolute discretion” is increasingly
understood as a signal of deference,
notimmunity from review. Third, trust-
ees are expected to actively turn their
minds to relevant factors and to be able
to demonstrate that they have done so.

The overarching lesson for trustees
is clear: discretionary powers must be

exercised deliberately, transparently,
and with close attention to the terms
and purposes of the trust. For benefi-
ciaries, these cases confirm that while
judicial oversight remains available,
intervention will be exceptional and
fact-driven rather than routine.

19  Forexample, Davidson Estate v. Davidson, 2021 BCSC 2631, at paragraph 9, citing Re Fulford (1913), 29 OLR 375, 1913 CanLIll 515 (HC).
20 Dinney v. Great-West Life Assurance Co., 2009 MBCA 29, at paragraphs 85-95.

21  Claytonv. Clayton, 2021 ONSC 5811.

22 Nichols v. Central Guaranty Trust Co. (sub nom. Wevill Estate) (1995), 13 BCLR (3d) 137, 1995 CanLIl 259 (SC).
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he global landscape with respect

to tax reporting and information

exchanges between countries
has greatly evolved, and this evolu-
tion has had an impact on entities in
Canada, including those organized as
trusts.

Trustees and their advisors should
be aware of the obligations that
trusts may have under part XVIII of
the Income Tax Act’ (“the Act”), which
implements Canada’s international
tax-sharing obligations (referred to
herein as “FATCA”), and part XIX of the
Act, which implements the common
reporting standard (CRS).

When a trust has dealings with a
Canadian financial institution (such as
opening abank account or investment
account with a dealer or subscribing
for units of an investment fund), the
trust may be required under FATCA
and CRS to provide the financial insti-
tution with certain information, and
details about the trust and its financial
account may also be reported to the
Canada Revenue Agency (CRA).

This article will discuss the classi-
fication of Canadian-resident family
trusts under FATCA and CRS, and it will
also help the reader understand who
the “controlling persons” of a family
trust are under FATCA and CRS (includ-
ing what obligations exist with respect
to these controlling persons).

Background

What Is FATCA?
The United States is the only developed
nation that taxes its citizens regardless
oftheir residency. To combat perceived
non-compliance with its tax laws, in
2010, the US government introduced
the Foreign Account Tax Compliance
Act.2 The aim of the Foreign Account Tax
Compliance Act was to compel non-US
financial entities (such as Canadian
banks, investment advisors, and
investment funds) to identify finan-
cial accounts maintained directly or
indirectly by “specified U.S. persons”
as that term is defined for FATCA pur-
poses, and report financial informa-
tion related to those accounts to the
Internal Revenue Service (IRS).
Under the Foreign Account Tax
Compliance Act, these non-US finan-
cial entities would have been subject
to a 30 percent withholding tax on
US-source income such as interest,
dividends, and gross proceeds if they
failed to comply with these IRS report-
ing requirements. To address the US
law’s extraterritorial reach and to avoid
having Canadian financial institutions

1 Income Tax Act, RSC 1985, c. 1 (5th Supp.), as amended.
2 The law was enacted as chapter 4 of subtitle A to the US Internal Revenue Code, but the details of the FATCA regime were enacted as US Treasury

regulations (sections 1471 through 1474).

3 Section 1471(1) of the Internal Revenue Code.

enter into agreements directly with
the IRS to provide the required
information,3 Canada and the United
States signed the Intergovernmental
Agreement for the Enhanced Exchange
of Tax Information Under the Canada-US
Tax Convention (IGA) on February 5,
2014. After signing the IGA, Canada
enacted its FATCA obligations in
part XVIII of the Act, which generally
imposes information-gathering obliga-
tions on Canadian financial institutions
in respect of the financial accounts
that they maintain (including conse-
guences for non-compliance).

WhatIs CRS?

On July 15, 2014, the Organisation
for Economic Co-operation and
Development (OECD) released the
CRS, which draws heavily from the
FATCA regime. The aim of the CRS is
to help countries reduce tax evasion
and improve tax compliance through
mutual cooperation. Each country that
is a party to the CRS imposes obliga-
tions under its domestic law requiring
domestic financial institutions to iden-
tify and report financial accounts that
have ties to a non-resident. The taxing
authority of each signatory country
receives returns filed by domestic
financial institutions regarding such
accounts and shares this information
with the taxing authority of the non-
resident. This allows the taxing author-
ity of the non-resident to verify that the
non-resident correctly reported their
offshore income.

4 The Agreement Between the Government of Canada and the Government of the United States of America to Improve International Tax Compliance Through
Enhanced Exchange of Information Under the Convention Between Canada and the United States of America with Respect to Taxes on Income and on Capital was imple-
mented by the Canada-United States Enhanced Tax Information Agreement Implementation Act, SC 2014, c. 20, section 99, and came into force on June 27, 2014.
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On June 2, 2015, Canada signed
the Multilateral Competent Authority
Agreement on Automatic Exchange
of Financial Account Information and
became a party to the CRS.° As it did
when it signed the IGA and enacted
its FATCA obligations in part XVIII of
the Act, Canada enacted its CRS obli-
gations in part XIX of the Act in order
to directly impose obligations on
Canadian financial institutions with
respect to the financial accounts that
they maintain (and impose penalties
for non-compliance).

The CRA issues guidance to help
Canadian financial institutions, their
advisors, and CRA officials under-
stand the due diligence and reporting
obligations relating to FATCA and CRS
(“FATCA guidance” and “CRS guid-
ance,” respectively; collectively, “CRA
guidance”).® Generally, the legisla-
tion and the CRA guidance for the two
regimes are similar; however, there are
instances where the FATCA and CRS
regimes diverge.”

Classification of Family Trusts for
FATCA/CRS Purposes

Unlike other international jurisdictions
that have implemented FATCA and
CRS regimes, Canada has adopted a
narrower definition of what it means
to be a financial institution that would

be subject to these due diligence
and reporting obligations. More spe-
cifically, this narrower definition of
a “listed financial institution” is con-
tained in subsection 263(1) of the Act.8
The definition does not encompass a
family trust. As noted in the CRA guid-
ance, ifan individual establishes a trust
resident in Canada as a vehicle to hold
financial assets for family estate-plan-
ning purposes in Canada, and the trust
is settled with capital provided by that
individual and it is not represented
or promoted to the public, that trust
is not a “listed financial institution”
and therefore it is also not a Canadian
financial institution with due diligence
and reporting obligations under FATCA
or CRS. Instead, a family trust is gen-
erally expected to be classified as a
passive non-financial foreign entity
(NFFE) for FATCA purposes and a
passive non-financial entity (NFE) for
CRS purposes.

Since family trusts are likely to be
classified as passive NFE/NFFEs,°when
dealing with a financial institution,

they will generally be required to
provide a self-certification in the form
of an RC519 or similar document.

Controlling Persons of

a Family Trust

For advisors of family trusts that are
passive NFE/NFFEs, it is critical to
know who the controlling persons of
the family trust are. This information
has to be reported to any financial
institution that maintains an account
for the family trust, and the financial
institution then must make a deter-
mination using this information as
to whether the account needs to be
reported to the CRA.

The controlling persons of an entity
are defined as the natural persons who
exercise direct or indirect control over
the entity.'? In the case of trusts, the
CRA guidance interprets the control-
ling persons of a trust to include the
settlors, trustees, protectors (if any),
beneficiaries, and any other natural
persons exercising ultimate effective
control over the trust.' As noted in the

5 Canada implemented the CRS regime through the addition of part XIX of the Act, which came into force on July 1, 2017.

6 Canada Revenue Agency, “Guidance on the Canada-U.S. Enhanced Tax Information Exchange Agreement” (https://www.canada.ca/en/revenue-
agency/services/tax/international-non-residents/enhanced-financial-account-information-reporting/reporting-sharing-financial-account-information-
united-states/guidance-on-canada-s-enhanced-tax-information-exchange-agreement.html) (“FATCA guidance”); and Canada Revenue Agency, “Guidance
on the Common Reporting Standard” (https://www.canada.ca/en/revenue-agency/services/tax/international-non-residents/enhanced-financial-ac-
count-information-reporting/reporting-sharing-financial-account-information-other-jurisdictions/guidance-on-common-reporting-standard-part-income-

tax-act.html) (“CRS guidance”).

7 Notably, on November 4, 2025, as part of the 2025 federal budget, the Department of Finance released a notice of ways and means motion to intro-
duce a bill entitled An Act to Implement Certain Provisions of the Budget Tabled in Parliament on November 4, 2025, which contains various legislative changes
to the CRS. We anticipate that these changes will become effective January 1, 2027. Additionally, on December 19, 2025, the CRA revised the CRS guidance
while the FATCA guidance has remain unchanged since April 2024.

8 The listed financial institution requirement is unique to Canada. In accordance with the OECD’s standard, family trusts created outside Canada
are usually classified as financial institutions with due diligence and reporting obligations. See Organisation for Economic Co-operation and Development,
Standard for Automatic Exchange of Financial Information in Tax Matters: Implementation Handbook, 2d ed. (Paris: OECD, 2018).

9 A family trust may also be an active NFE/NFFE. The term “active NFE” (for CRS purposes) is defined in subsection 270(1) of the Act, while subsection
263(5) of the Act provides that the term “active NFFE” (for FATCA purposes) has the meaning that is defined in, or assigned by, the IGA.

10  Subsection 270(1) of the Act, definition of “controlling persons.”

11 CRSguidance, at paragraph 9.54. See also FATCA guidance, at paragraph 9.77.
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CRA guidance, the term “controlling
persons” is interpreted in a manner
consistent with the Financial Action
Task Force (FATF) recommendations'2
and how beneficial owners are identi-
fied in the Proceeds of Crime (Money
Laundering) and Terrorist Financing
Act'3 (PCMLTFA), in particular, the
ownership thresholds set by Canadian
financial regulatory authorities.

When the original contributor to the
trust (that is, the settlor under trust law)
makes a contribution to the trust on its
creation, they will be a controlling person
of the trust in perpetuity. However, the
CRA has taken the administrative posi-
tion that, for CRS purposes, a natural
person who makes an additional contri-
bution to a trust after its creation could
also be considered a controlling person
of the trust, even though that person is
notthe settlor undertrustlaw.'* The CRA
relies on this position because the statu-
tory definition of “controlling persons”
for CRS purposes is non-exhaustive.
Whether a subsequent contributor to
a trust will be considered a controlling

person for CRS purposesis a question of
law that needs to be considered in light
of the facts of the particular trust. If the
subsequent contributor makes asizable
contribution to the trust such that they
could exercise “ultimate effective control
over thetrust,” they would be considered
acontrolling person for CRS purposes.'>
A controlling person is a reportable
person if they are a natural individual
who is either a US citizen or a resident
of the United States for FATCA pur-
poses or a tax resident of a jurisdiction
other than Canada for CRS purpos-
es.'® According to the CRA guidance,
a reportable person shall be treated
as being a beneficiary of a trust if such
person (1) has a right to receive or
receives, directly or indirectly, a man-
datory distribution from the trust; or (2)
receives, directly or indirectly, a discre-
tionary distribution from the trust (“dis-
cretionary beneficiary”)."” A contingent
beneficiary will be treated similarly.
Since a discretionary beneficiary
is considered a beneficiary of the
trust for FATCA/CRS purposes only

in the calendar year in which a dis-

tribution has been paid or has been

made payable to the discretionary
beneficiary,'® financial institutions are
required to do one of two things:

1. seek annual refreshment of the
self-certification, which requires a
family trust to recertify whether any
members of the class of beneficia-
rieswho have received distributions
since the previous certification are
discretionary or contingent; or

2. requirethe family trust, as a condi-
tion of holding the accountand on
an as-needed and timely basis, to
provide a new certification when
the trust has paid or made payable
adistribution to a discretionary or
contingent beneficiary.

Where a Family Trust Controls a
Passive NFE/NFFE

Ifa controlling person of a passive NFE/
NFFE is an entity such as a family trust,
then, for the purposes of determining
the passive NFE/NFFE’s controlling
persons, the financial institution has
to look through the chain of control or
ownership of any such entity to identify
the natural persons who are control-
ling persons of the entity. Acommon
example of this would be a holding
corporation thatis a passive NFE/NFFE
where control or ownership of the cor-
poration lies with a family trust—that
is, the family trust directly or indirectly
owns or controls 25 percent of more of
the holding corporation. In such cir-
cumstances, the financial institution

12 According to the FATF, the recommendations are an international standard that set out a comprehensive and consistent framework of measures
that countries should implement in order to combat money laundering and terrorist financing, as well as the financing of proliferation of weapons of mass
destruction. See Financial Action Task Force, The FATF Recommendations (https://www.fatf-gafi.org/en/topics/fatf-recommendations.html).

13 Proceeds of Crime (Money Laundering) and Terrorist Financing Act, SC 2000, c. 17.

14 CRA document no. 2023-097036117, “Interpretation of the ‘Controlling Persons’ Definition,” June 10, 2025. See also Yves Moreno and Stéphane
Prud’Homme, “Canada Revenue Agency Round Table,” in Report of Proceedings of the Seventy-Fourth Tax Conference, 2022 Conference Report (Toronto: Can-
adian Tax Foundation, 2023), 4:1-30, question 10, at 4:17-21.

15 Ibid.

16 Subsection 270(1), definition of “controlling persons.” For FATCA, see articles 1(1)(ee) and (ff) of the IGA.
17 CRS guidance, at paragraph 9.54. See also FATCA guidance, at paragraph 9.76.

18 Ibid.
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would require similar controlling
person information on the family trust
in order to identify reportable persons.

Change of Circumstances

Unlike IRS W-forms that are used for US
withholding tax purposes, there is no
expiry date on a FATCA/CRS self-cer-
tification. A self-certification remains
valid until there is a change of circum-
stances that causes the financial insti-
tution to know or have reason to know
that the original self-certification is
incorrect or unreliable. An example of
achangein circumstance is where the
controlling persons of a trust change—
for example, if a discretionary benefi-
ciary ceases to be a controlling person
because a distribution was not paid or
made payable to it in the current year
as compared to the previous year.

(4

Penalties Associated with
Non-Compliance

Financial institutions that are subject
to Canadian FATCA/CRS should not
open up any accounts without obtain-
ing a valid self-certification. Any non-
compliance with this requirement will
subject the financial institution to an
aggregate $5,000 penalty per account
($2,500 per regime). Financial institu-
tions with reportable accounts are
required to file returns with the CRA
before May 2 following the calendar
year to which the information return
applies. Information returns that are
late-filed or not filed are subject to
further penalties, and any financial
institution that fails to provide any
information required on an informa-
tionreturnisliable to a penalty of $100
for each such failure under subsection
162(5) of the Act, unless the financial
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institution made reasonable efforts
to obtain the information from the
account holder.

Family trusts that fail to provide a
self-certification when requested at
account opening or upon a change in
circumstance should be aware thatone
of the manners in which the CRA will
exercise its discretion not to impose
such penalties on the financial insti-
tutions is where the institutions have
taken timely “effective measures” to
obtain the missing information. To
date, the only examples of such mea-
sures provided in the CRA guidance
are the closure or freezing of accounts.
Although such effective measures have
not been common, they could become
more usual with the uptick in CRA audit
activity. Trustees are therefore cau-

tioned to not ignore requests in rela-
tion to FATCA/CRS compliance.
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DOCUMENTING POTENTIALLY
COMPROMISED CAPACITY:
AHEAVY BURDEN

JENNIFER ESHLEMAN, TEP
Associate, Alexander Holburn Beaudin
+Lang LLP; Member, STEP Vancouver

Testamentary capacity does not
require a particularly high level of
mental acuity compared to the mental
capacity required to complete many
other tasks. The “testator must have
a baseline level of mental acuity suf-
ficient to appreciate judicially delin-
eated components of the nature and
effect of the testamentary act” (Laszlo
v. Lawton, 2013 BCSC 305). However,
the testator need not necessarily be
capable of managing their finances or
person, and someone who has been
diagnosed with impairment of cogni-
tive functioning may nevertheless be
capable of making a will.

Conversely, the bar that estate plan-
ners must aim to meet in assessing
and documenting evidence of testa-
mentary capacity is particularly high,
as was highlighted by the Honourable
Madam Justice Francis in Lavictoire v.
Schwarz (2025 BCSC 2565). While the

IN THE HEADLINES

outcome of Lavictoire may not surprise

estate planners, the Justice Francis’s

comments are a jolting reminder of the
heavy burden that estate planners bear.

Lavictoire centred on the will (“the 2012

will”) of Ms. Zofia Rymgaillo, which

1. was created with the involvement
of Ms. Rymagaillo’s niece, Krystyna
Huitema, who was one of Ms.
Rymgaillo’s beneficiaries;

2. was created in 2012 after Ms.
Rymgaillo was diagnosed with
dementia and shortly after her
granddaughter commenced a
committeeship petition seeking
control of Ms. Rymgaillo’s person
and finances; and

3. resulted in asignificant departure
from the distribution that would
follow from her previous will (“the
2006 will”).

Ms. Rymgaillo’s 2006 will left the
entirety of her estate to her two sons.
Her two sons predeceased her, and
the 2006 will did not contemplate who
would benefit as a result. Therefore,
the 2006 will would result in her estate
being divided equally between her
granddaughters pursuant to the rules
of intestacy.

However, shortly after Ms.
Rymagaillo’s granddaughter com-
menced the committeeship applica-
tion, Ms. Huitema contacted a solicitor
to arrange an appointment for Ms.
Rymgaillo to update her 2006 will.
Ms. Huitema informed the solicitor
that Ms. Rymgaillo’s main asset was
her home, and Ms. Huitema acted as
aninterpreter during the meeting. The
solicitor deposed that he reviewed Ms.
Rymagaillo’s family tree with her and
confirmed that she could name benefi-
ciaries, identify living family members,
and verify assets. He also completed a
“master information sheet” asarecord
of that meeting, which included a four-
point checklist entitled “Testamentary
Capacity Assessment.” The solicitor
prepared a draft of the 2012 will that
distributed Ms. Rymgaillo’s estate
in six equal shares among her sister,
nieces, and granddaughters. He then
arranged for his colleague to meet with
Ms. Rymagaillo to review that draft in
her native language. Ms. Rymgaillo
executed the 2012 will only after this
colleague read the entire 2012 will to
her, stopping after each paragraph to
ask whether she understood what he
had read.
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Despite these steps and the fact that
the solicitor’s colleague was comfort-
able that the deceased understood and
confirmed the terms of the 2012 will,
the court was critical of the solicitor’s
interactions with Ms. Rymgaillo and his
record of their interactions. The court
criticized the fact that the solicitor did
not have a record of Ms. Rymgaillo’s
assets other than her home. The court
also criticized his reliance on questions
that could be answered with a “yes” or
“no,” noting the importance of open-
ended questions to demonstrate tes-
tamentary capacity. The court stated
that the four-point checklist entitled
“Testamentary Capacity Assessment”
did not correspond to the common-
law test for testamentary capacity.
The court expressed concern that
Ms. Rymagaillo did not ask any ques-
tions when the 2012 will was read
to her, and neither the solicitor nor
his colleague asked Ms. Rymgaillo
to explain the terms of the 2012 will
back to them. Despite being aware
of the 2006 will, the solicitor did not
discuss it with Ms. Rymgaillo and so
could not assess whether she appreci-
ated the consequences of replacing it
with the 2012 will. Furthermore, the
solicitor could not be certain that the
instructions regarding disposition of
Ms. Rymgaillo’s estate originated from
Ms. Rymgaillo or if they originated
from Ms. Huitema and were merely
confirmed by Ms. Rymgaillo in the
presence of Ms. Huitema.

The court’s decision included a
reminder that “[a] solicitor cannot dis-
charge his duty by asking perfunctory
questions, getting apparently rational
answers, and then simply recording in
legal form the words expressed by the

1 Smith Estate (Re), 2025 ABKB 4.

2 Wills and Succession Act, SA 2010, c. W-12.2.

client” (Friesenv. Friesen Estate (1985),
33 Man. R. (2d) 98). A drafting solici-
tor bears a heavy burden, and this case
serves as a reminder that, especially
when capacity may be compromised,
maintaining comprehensive notes
to record how a will-maker’s under-
standing was explored can be crucial
in proving the validity of their will.

REVISITING THE VALIDATION AND
RECTIFICATION OF WILLS

KATHERINE RATCLIFFE, D, TEP
Partner, Linmac LLP; Member,
STEP Calgary

In 2025, the Alberta Court of King’s
Bench in Smith Estate (Re)! had an
opportunity to review and confirm the
law in Alberta on the validation or rec-
tification of wills that do not comply
with the formal requirements for valid-
ity set out in the Wills and Succession
Act? (WSA). While the decision does
not depart from previous case law,
it reminds the reader that there are
significant differences between the
laws of Alberta and the laws of the
other provinces on this subject, and
it invites comparison to the relatively
new dispensing provisions how in force
in Ontario.

In Smith Estate, Justice D.A. Labrenz
was presented with nine succes-
sive purported wills of the deceased
Mr. Smith and asked to exercise the
court’s powers of validation and/or
rectification under sections 37 and
39 of the WSA, respectively, to cure
various deficiencies in the execution of
the purported wills. The first five pur-
ported wills were signed by Mr. Smith

in the presence of a single witness.
Those wills therefore failed to meet
the requirement under section 15 of
the WSA that a testator must make or
acknowledge his or her signatureon a
will in the presence of two witnesses,
both of whom must be present at the
same time and must sign the will in
the testator’s presence. The sixth and
seventh purported wills were actually
copies of the fifth, with various hand-
written changes noted; neither was
re-signed by Mr. Smith. The eighth and
ninth purported wills were new docu-
ments, but again neither was sighed by
Mr. Smith. Accordingly, in addition to
lacking the necessary witnesses, pur-
ported wills six through nine were also
deficient under section 14 of the WSA,
which stipulates that a valid will must
be made in writing, “must contain a
signature of the testator that makes it
apparent on the face of the document
that the testator intended, by signing,
to give effect to the writing in the docu-
ment as the testator’s will,” and must
comply with the additional formalities
required by section 15, 16, or 17 of the
WSA or be validated by the court under
section 37 of the WSA.3

Justice Labrenz confirmed that pur-
ported wills one through five could
be validated under section 37 of the

3 One of the applicants argued that the sixth and seventh purported wills met the requirement of being signed by the testator based on the presence
of Mr. Smith’s photocopied signature from his earlier execution of the fifth purported will. This argument was rejected by Justice Labrenz, who found that
there was no apparent reason why Mr. Smith could not have re-signed these purported wills when he made the handwritten changes.
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WSA, which permits the validation of
a will that does not meet the require-
ments of sections 15 to 17 of the WSA
“if the Court is satisfied on clear and
convincing evidence that the writing
sets out the testamentary intentions of
the testator and was intended by the
testator to be his or her will.” However,
purported wills six through nine could
not be validated because they were not
signed by Mr. Smith as required under
section 14 of the WSA, which section
37 does not reference and therefore
cannot cure. Justice Labrenz also
concluded that those purported wills
could not be rectified under section
39 of the WSA because section 39(2)
states that the court’s rectification
power “applies to the omission of the
testator’s signature only if the Court is
satisfied on clear and convincing evi-
dence that the testator (a) intended to
sign the document but omitted to do
so by pure mistake or inadvertence,
and (b) intended to give effect to the
writing in the document as the testa-
tor’s will.” In this case, there was no
evidence that Mr. Smith intended to
sign any of the unsigned wills and that
his failure to do so was inadvertent. As
aresult, thefifth purported will, as vali-
dated by the court, was held to be Mr.
Smith’s last will.

In reviewing the leading cases on
the extent of the court’s validation and
rectification powers under the WSA,*
Justice Labrenzreiterated that Alberta’s
legislative scheme differs from those of
other provinces, noting that the dis-
pensing power granted to the courts
of British Columbiais “much broader.”>
Alberta’s legislative approach repre-
sents “a middle position between juris-
dictions like Manitoba, which permita

Smith Estate, supra note 1, at paragraph 28.

NOoO b

writing to be recognized as a will not-
withstanding the lack of the deceased’s
signature, and jurisdictions like Prince
Edward Island that require a signature
in all cases.”® While not discussed in
the Smith Estate decision, it is note-
worthy that a significant amendment
to Ontario’s Succession Law Reform Act’
(SLRA) created a new validation power
in 2022. Previously, the SLRA required
strict compliance with the required
formalities for wills (that is, the court
could not validate a non-compliant
will in any circumstances). Under new
section 21.1 of the SLRA, the court can
now validate as a will “a document or
writing that was not properly executed
or made under [the SLRA]” if it is sat-
isfied that such document or writing
“sets out the testamentary intentions
of a deceased.” It will be interesting
to see whether these aspects of the
WSA will similarly become more per-
missive in the future. Unless and until
that happens, the interpretation of
Alberta’s existing legislation appears
to be clearly settled.

CLARIFYING EXPRESS TRUST
FORMATION IN JOINT TENANCY
ARRANGEMENTS: AN ANALYSIS OF
BOIRE V. BOIRE

AMANDA S.A. DOUCETTE, TEP
Partner, Stevenson Hood Thornton
Beaubier LLP; Member,

STEP Saskatchewan

Using joint tenancy as an estate-
planning tool in Saskatchewan has
traditionally carried significant risk.
Under the Torrens land registry system,
Saskatchewan courts have held that

Ibid., at paragraph 29, citing Woods Estate, supra note 4, at paragraph 22.
Succession Law Reform Act, RSO 1990, c. S.26.

the presumption of resulting trust does
not apply to gratuitous land transfers.
Once an owner transfers title, the
transfer is generally final unless all
registered owners agree otherwise. A
recent decision from the Saskatchewan
Court of King’s Bench confirms that a
properly documented express trust
can override this limitation by estab-
lishing the transferor’s continuing
beneficial ownership.

Previous Case Law

in Saskatchewan

In Dunnison Estate v. Dunnison (2017
SKCA 40), the Saskatchewan Court of
Appeal held that the presumption of
resulting trust is consistent with The
Land Titles Act, 2000 (SS 2000, c. L-5.1)
(LTA). The LTA provides that a transfer
is an absolute transfer of all rights and
interests without limitation unless
a contrary intention is expressed or
words of limitation are used, and a cer-
tificate of title is conclusive evidence
of ownership. As a result, gratuitous
land transfers were typically viewed
asirrevocable.

This was further confirmed by the
Saskatchewan Court of Queen’s Bench
in Stubbings v. Stubbings (2018 SKQB
8), where a father who had added his
son to title later attempted to reverse
the arrangement but was barred by
section 156 of the LTA and was ulti-
mately forced to sell the property and
pay his son half of its value.

Boire v. Boire

In Boire v. Boire (2025 SKKB 150), the
Saskatchewan Court of King’s Bench
was asked to consider whether an adult
child had the right to prevent the sale
of a property where he was one of the

See Woods Estate (Re), 2014 ABQB 614; Edmunds Estate, 2017 ABQB 754, aff’d 2019 ABCA 34; and McCarthy Estate (Re), 2021 ABCA 403.
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registered owners. In Boire, the parents
had placed their family home into joint
tenancy with their three adult children
for estate-planning purposes. At the
time of the transfer, there was a written
agreement that stated that the parents
retained full control and were entitled
toallincome and sale proceeds during
their lifetimes, and that the children
would not obtain beneficial ownership
until both parents had died. Following
the death of the mother, the father
decided to sell the home. Two of the
three adult children were cooperative
and in agreement with the sale, but
the third child refused, asserting an
immediate beneficial interest in the
property.

The court reviewed the written
agreement and the circumstances of
the transfer, and determined that even
though the original agreement did not
use the word “trust,” it clearly estab-
lished an express trust under which
the interests of the adult children
were held for the benefit of the parents
during the lifetime of the parents. As a
result, the adult child had no right to
prevent the sale.

There are a few key takeaways from
this decision:

1. Aformaltrustdoes not need to use
the term “trust” to constitute an
express trust, so long as the agree-
ment clearly indicates (a) an inten-
tion to create a trust, (b) certainty
of subject matter, and (c) certainty
of beneficiaries.

2. Adding children to title for estate-
planning purposes does not
automatically also transfer ben-
eficial interest. Whether there is
a transfer depends on the written
documentation defining the
relationship.

1 Albert H. Oosterhoff et al., Oosterhoff on Wills, 9th ed. (Toronto: Thomson Reuters, 2021), at 575.

3. The refusal by one of the regis-
tered title holders to consent to a
sale of the property is not neces-
sarily fatal. It is possible for the
court to conclude that one of the
registered owners is holding the
interest in trust for another owner
and therefore has no power to
interfere with the sale. Essentially,
the terms of the “express trust”
can take precedence over the title
registration.

4. Clear and comprehensive written
documentation played a crucial
role in this case. It serves as a
reminder of the importance of
written documentation that
is contemporaneous with the
transaction. It is also important
to remember that the parties
need to follow through with the
intention set out in the written
documentation.

Conclusion

The Boire decision reshapes the land-
scape for Saskatchewan estate plan-
ning by confirming that a clearly
documented express trust can override
jointregistered title. This allows for rec-
ognition that a transferor maintained
beneficial ownership despite transfer-
ring title under the Torrens registration
system. It also allows for a mechanism
to correct or clarify gratuitous transfers
that previously could not be undone
without unanimous consent.

AN INTRODUCTION TO ABATEMENT

KAYLEN PETERSON, JD, TEP
Associate, Taylor McCaffrey LLP;
Member, STEP Winnipeg

In estate administration, itis commonly
understood that all of the debts owed
by an estate must be paid before any
payments or transfers can be made to
the beneficiaries listed in the will or, if
the deceased individual died intestate,
to the next of kin entitled to receive a
share of the estate, in accordance with
the relevant intestate estate legisla-
tion. But what happens when there is
not enough money in the estate to pay
all of the debts and fulfill all of the gifts
set out in the will? The answer lies in
the rule of abatement.

What Is Abatement in Estate
Administration?

The rule of abatement is the pro
rata reduction or exhaustion of the
amounts or quantities of testamentary
gifts when the estate assets are insuf-
ficient to satisfy the deceased’s debts,
liabilities, funeral expenses, and estate
administration expenses and to make
all of the gifts set out in the will."

The Order of Abatement

Abatement is applied in a specific

order. That is, certain classes of gifts

are reduced or eliminated before other

classes of gifts. The classes and order

of abatement are as follows:

1. residuary personal and real
property;

2. general legacies (for example, a
gift of cash);

3. demonstrative legacies (for
example, a gift of cash from a spe-
cificaccount);
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4. specific gifts of personal property
(for example, a gift of a vehicle to
a specific beneficiary); and

5. specific devises of real property
(for example, a life estate to a
surviving spouse or common-law
partner).?

The residue of the estate is typically
affected first, while specific gifts are
affected only once the residue of the
estate has been exhausted. If two or
more gifts are in the same class, the
gifts are abated rateably.

The order of abatement and propor-
tion in which a class of gifts must be
exhausted can only be altered if there
isacontrary intention setout in a testa-
tor’s will.3

Wills legislation in most provinces
provides that, unless the will shows a
contrary intention, a debt charged on
property must be paid at the expense
of that property. A general direction
in the will for the payment of debts
or all of the debts of a testator is not

2 Ibid.
3 Ibid., at 576.

a contrary intention, and the assets
of the testator should not be used to
satisfy a mortgage debt unless the
property itself is insufficient to satisfy
the debt.

Practical Implications for

Personal Representatives

and Beneficiaries

It is important for both personal rep-

resentatives and beneficiaries to

understand the impact of the rule

of abatement on an estate. It is the

responsibility of the personal rep-

resentative to determine whether

the wording of the will displaces the

default order of abatement. Abatement

determines:

» which assets will bear the burden of
an estate shortfall; and

* which assets a personal represen-
tative needs to liquidate and the
order in which to reduce or exhaust
such assets.

If there are gifts within the same class
of assets that must be sold in order to
satisfy the liabilities of the estate, the
assets of that class abate rateably.
Ifthere are insufficient assets to pay
all of the gifts set outin the will, itis the
duty of the personal representative to
determine what parts of the estate
abate and the order in which gifts to
beneficiaries are affected.

Practical Implications for Drafting
In the drafting of testamentary docu-
ments, the rule of abatement must be
considered, and its application and
priority should be discussed with the
testator. A drafter should consider
including an alternative application of
abatement in the testator’s will.

For example, if the estate assets are
insufficient to satisfy all of the debts
and/or gifts, it may not be the testa-
tor’sintention that the testator’s home
go to a specific person, or a specific
amount of cash get paid to a charity,
leaving the residuary beneficiaries
with nothing. A drafter should make
detailed notes to file about these dis-
cussions and the testator’s intentions
regarding potential abatement.

Conclusion

Itisimportant for anyone drafting wills
to understand the rule of abatement
and to ensure that they are discussing
the rule and its application with the tes-
tator. Making detailed notes about this
discussion, and ensuring that the will
is drafted in such a way that it consid-
ers the rule of abatement, will provide
protection to both the drafter and the
beneficiaries. Understanding the order
of abatement helps personal repre-
sentatives and beneficiaries antici-
pate which gifts may be affected and
ensures that testamentary intentions
are respected as much as possible.
Careful drafting and clear communi-
cation with testators can help avoid
unintended consequences.

WHEN IS ARIGHT OF POSSESSION
EXCLUSIVE?

DARREN G. LUND, D, TEP
Partner, Fasken LLP; Member,
STEP Toronto

In Tyndall v. Noyes (2025 ONSC 1512),
the Ontario Superior Court of Justice
considered the nature of a life estate
in a testamentary gift of real property,
and the extent to which the “bundle
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of rights” that comprise a life estate
can be separated. Apart from the legal
issues, the case is also a cautionary
tale on the potential pitfalls of using
will kits.

The deceased, Gail Hill, had beenin
acommon-law relationship for 24 years
with Gerry Tyndall when she died. She
was also survived by four children from
a prior relationship, Patti, Doug, Cathy,
and Jackie. The deceased used a will
kit to make a will on March 16, 2015.
In the will, she appointed her daugh-
ter Patti as the estate trustee. The will
also included the following provision
in favour of Gerry:

Gerry Tyndall can remain living in
my house until his death. At that
time, the house will be sold and
divided between my four children.
My Estate will pay the taxes.

Following her mother’s death, the
estate trustee transferred title to the
home to the deceased’s four children
as joint tenants. The children are the
residuary beneficiaries of the estate.
The children then refinanced the
home, using some of the funds to pay
for maintenance costs, such as a new
roof and furnace, and distributed the
balance of the funds to themselves.

In addition, the deceased’s son,
Doug, moved into the home and paid
monthly rent to the estate trustee.
Doug lived on the main floor because
he was assisting with some renova-
tions to the home at the time, while
Gerry lived in the basement. Gerry had
understood that, once the renovations
were complete, he would resume living
on the main floor and Doug would
move to the basement level. Over time,
Doug became disruptive and Gerry
asked the estate trustee to evict Doug
from the property. The estate trustee
refused, asserting that the estate had

the exclusive right to lease the prop-
erty, on its terms, and to collect the
related rents.

In the proceeding, Gerry argued
that he held a life estate in the home,
which includes a right of exclusive pos-
session and the right to collect rents if
the property is leased. Interestingly,
the estate trustee conceded that
Gerry had a life estate in the home,
butargued that Gerry was not granted
the “full panoply of rights and entitle-
ments” that are ordinarily part of a life
estate, such as the right of exclusive
possession and the right to collect
rents. As the court summarized her
position, the estate trustee asserted
that “Mr. Tyndall has something more
than a mere ‘licence’ but something
less than a full ‘life estate.”

In its analysis, the court referred to
fundamental principles of will interpre-
tation. These principles provide that a
will must be interpreted to give effect
to the testator’s intention, a will must
be read in its entirety and interpreted
as a whole in light of surrounding cir-
cumstances, the testator is presumed
to have intended the words used in the
will to carry their ordinary meaning,
and extrinsic evidence may sometimes
be used to determine the testator’s
intention.

In applying these principles, the
court noted that the will made no

reference to any person other than
Gerry having aright to reside in the
home. Although the will gave the
estate trustee the power to lease the
property, the court relied on the prin-
ciple that the will must be read as a
whole to conclude that it would be
“absurd to read the will as granting a
right to lease the property outright as
that would have the practical effect of
impeding Mr. Tyndall’s right to live at
the home for the duration of his life.”
The court also examined surround-
ing circumstances to ascertain the
testator’s intention. Although family
members, including Doug, had occa-
sionally stayed at the home while the
deceased was alive, this amounted to
only a few months over many years.
Moreover, the home was a single-fam-
ily dwelling, as opposed to a cottage
where the deceased may have con-
templated her children having the use
of the property. Although there was a
bedroomin the basement, it was nota
self-contained apartment, there being
only one shared kitchen in the home.
Taking all of these factors into con-
sideration, the court concluded that
there was nothing in either the terms
of the will or the surrounding circum-
stances to suggest that the deceased
intended anyone other than Gerry to
have aright to live in the home. In the
result, the court held that Gerry had a
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life estate in the home, which included
aright of exclusive possession and a
right to collect the rents should the
property be leased.

Although the court did not expressly
stateit, implicitin the reasons is the view
that it is possible for a testator to grant
a life estate to a beneficiary, but not a
right of exclusive possession or the right
to collect the rents should the property
be leased, in whole or in part. The court
did acknowledge that it can be difficult
to draw the line between a life estate
with restricted rights and a licence.

As noted at the outset, the Tyndall
caseisalso an example of the limitations
of will kits. A typical residence trust in
awill addresses the issues that were at
the heart of this case—whether aright of
occupation is exclusive, who is respon-
sible for expenses, the terms on which
a property can be leased, and how the
rents are to be treated. If those issues
had been clearly addressed in the will,
the litigation may have been avoided.

MCCARRON V. BARTLETT: ASHIFT
IN THE LANDSCAPE FOR COMMON-
LAW SPOUSES IN NEWFOUNDLAND
AND LABRADOR

MELISSA SAUNDERS, D, TEP
Partner, Saunders Collins & Loeb Law;
Member, STEP Atlantic

Common-law spousesin Newfoundland
and Labrador now have the right to seek
dependant support against the estate
of a deceased partner. In McCarron
v. Bartlett (2025 NLSC 73) (“Bartlett
Estate”), the applicant common-law
spouse brought an application for

Family Relief Act, RSNL 1990, c. F-3.

LeBlanc v. Cushing Estate, 2019 NSSC 360.
Vital Statistics Act, RSNS 1989, c. 494.

o hWN =

dependant support against the estate
of her late partner on the basis that
she was inadequately provided for
by his will. The facts included that the
applicant-partner and the deceased
had been in a relationship for nearly a
decade and had been operating a busi-
ness together.

The issue for the applicant was that
the legislation providing for depen-
dant support, the Family Relief Act’
(FRA), was interpreted by the execu-
tor of the estate to exclude common-
law spouses. At the time, the term
“dependant” was defined in the FRA
as “widow [or] widower ... of the
deceased.”? In the face of the execu-
tor’s position, the applicant brought
an application for an interpretation of
the legislation seeking a declaration
that “widow” included a common-law
spouse and, alternatively, if the court
disagreed that the definition could
be so extended, that the FRA violated
section 15 of the Canadian Charter of
Rights and Freedoms.3

The position of the applicant
was similar to that raised before
the Supreme Court of Nova Scotia
in LeBlanc v. Cushing Estate.* The
only material distinction between
the two positions and facts was that
Nova Scotia allowed for the registra-
tion of a domestic partnership under
Nova Scotia’s Vital Statistics Act.>
Newfoundland and Labrador had
(and has) no such regime. This was the
determinative factor in Cushing on the
constitutional challenge, which was
ultimately unsuccessful.

In Bartlett Estate, the court ulti-
mately disagreed with the applicant’s
position that “widow” could be read

Other relations are expressly included as in other jurisdictions, including children.
Canadian Charter of Rights and Freedoms, part | of the Constitution Act, 1982, being schedule B to the Canada Act 1982 (UK), 1982, c. 11.

Section 5(1) of the FRA enumerates factors but the list is non-exhaustive.

to include a surviving common-law
partner. However, the court agreed
that the section 15 Charter infringe-
ment existed and could not be saved
by section 1.

The result of this decision is a new
statutory right for surviving common-
law spouses in Newfoundland and
Labrador where the court finds that the

provisions of a deceased partner’s will
or the laws of intestacy provide inad-
equately for the claiming partner. As
always, entitlement is a discretionary
matter and will engage an analysis of
all relevant facts, which include those
statutorily mandated and any others
the court may deem relevant. The usual
factorsinthese casesinclude: the char-
acter and conduct of the dependant;
whether the dependant will have
another source of support; the nature
of the relationship between the depen-
dant and the deceased, including the
length of the relationship; the needs
and means of the surviving spouse; the
nature and extent of the estate assets;
the nature of the financial arrange-
ments during the relationship; and the
existence of any other claims, includ-
ing for support, existing against the
estate.®
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Across the Atlantic provinces, the
law is clear in all but Prince Edward
Island that common-law spouses
(subject to certain requirements) may
apply as “dependants” under the rel-
evant legislation. In Prince Edward
Island, the definition of “dependant” is
the same as the definition that existed
in Newfoundland and Labrador prior
to the court’s decision in Bartlett Estate
and the legislative amendments that
flowed from the court’s decision.”

It is essential that estate and trust
advisors advising couples in estate
planning and those advising on estate
administration from either the ben-
eficiary or the executor perspective

understand the mechanics of these
claims. Key considerations include
understanding the limitation period
for commencing a claim; notably, the
period is fairly short in all jurisdictions
and can be just six months from the
granting of probate.8

An appreciation for the litigation
that can stem from these types of
claims is also important. Barring a
court order (or, in some jurisdictions,
unanimous consent of all beneficia-
ries), once an estate is served with a
claim, an executor is prohibited from
making any distributions out of the
estate and may be exposed to personal
liability if distributions are made and

the remaining assets are insufficient to
satisfy a successful claim. Such delays
can understandably cause frustration
for other beneficiaries, including with
respect to the timing of their distribu-
tions and the costs incurred by the
estate in dealing with a dependant
support claim.

Dependant support claims are cur-
rently underutilized in Newfoundland
and Labrador with no reported cases
dealing with entitlement and/or
quantum. It will be interesting to
see whether these claims become
more common in light of the statu-
tory amendments flowing from this
case. Given the very limited rights of

common-law spouses to a division of
property, including their exclusion
under the Intestate Succession Act® on
the death of a spouse, the legislation
provides a useful remedy in appropri-
ate cases where previously a surviving
spouse had only equitable claims avail-
able to them.

SIGNIFICANT AMENDMENTS TO
SUBSTITUTE DECISION-MAKING
LEGISLATION IN PEI: POWERS OF
ATTORNEY AND PERSONAL
DIRECTIVES ACT

ROBIN AITKEN, LLB, TEP
Partner, Cox & Palmer; Member,
STEP Atlantic

Whatls It?
Substitute decision-making legisla-
tion has not been materially updated
in many decades in PEIl. With an aging
population and a general need for
more modernized and flexible substi-
tute decision-making relationships,
the legislative amendments outlined
below are important for individuals.
The Powers of Attorney and Personal
Directives Act (SPEI 2023, c. 24) (“the
PAPD Act”) received royal assent on
November 29, 2023 and came into
force on November 1, 2025, and the
Powers of Attorney Act (RSPEI 1988, c.
P-16) was repealed on the same date.

Why Is It Important?

Previously, an individual (“the prin-
cipal”) could name an attorney to
manage their financial affairs in a
power of attorney (POA) document,
but could not appoint an individual to
make personal decisions (about nutri-
tion, accommodations, socialization,
and other matters). The expanded
PAPD Act now permits an individual
to appoint someone to make personal
decisions as well as financial decisions.
Importantly, the appointment to make
personal care decisions is effective
only where the principal lacks capac-
ity to make personal care decisions,
and does not cover health care or

7 Interestingly, the attorney general for Newfoundland and Labrador actively opposed the Charter relief sought, yet legislative amendments reflecting
the applicant’s position were made and received royal assent just days after the hearing but before the judge’s decision was released.
8 The judge does have discretion to extend the period.

9 Intestate Succession Act, RSNL 1990, c. 1-21.
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treatment as set out in the Consent to

Treatment and Health Care Directives Act

(RSPEI 1988, c. C-17.2).

In addition, there are many new
features of the PAPD Act that are
helpful to, or provide protection for,
individuals:
¢ amorerobustdefinition of capacity;
* an express list of when an attorney

can alter the designated benefi-

ciary of a plan for the principal;

¢ theability to name a person or per-
sons who can compel (or who are
not entitled to) an accounting by
the attorney;

e acuring provision for documents
not executed in accordance with
the PAPD Act;

e alist of individuals who are not
eligible to act as an attorney for a
principal (an undischarged bank-
rupt; a person employed at a facil-
ity where the principal resides or
receives personal services or health
care; a person convicted of a crimi-
nal offence within the last 10 years,
with some exceptions; or a person
who provides personal services or
health care to the principal for com-
pensation);

¢ alistof individuals who are not eli-
gible to act as an agent for personal
care (a person employed at a facil-
ity where the principal resides or
receives personal services or health
care; a person convicted of a crimi-
nal offence within the last 10 years,
with some exceptions; or a person
who provides personal services or
health care to the principal for com-
pensation, except a family member
who resides with the principal);

¢ adetailed list of duties of an attor-
ney, including a duty to engage the
principal in decision making to the
extent possible;

* theability to specify compensation
for the attorney (however, no com-

pensation is permitted for an agent
for personal services);

» specificinstancesin whicha POA or
personal directive terminates;

* therequirement for a principal to
notify an attorney or an agent that
their authority has been revoked by
the principal (for example, where
the principal executes a new POA
appointing another individual);

* the ability for an immediate family
member to require an accounting
by the attorney if a person has not
been named for this purposein the
POA;

* amechanism for a court to order a
service provider to take instruction
from an attorney;

¢ theability to authorize the attorney
to get a copy of the principal’s will;
and, notably,

e a provision preventing individuals
from contracting out of the Act!

Any Go-Forward Action
Required?
The good newsiis that a power of attor-
ney executed in accordance with the
old legislation is deemed to be a valid
power of attorney under the new legis-
lation, so no panic should ensue.
However, the changes outlined
above might prompt some individuals
to want to revisit their existing powers
of attorney and create a new personal
directive (which previously was not
possible).

UK BUDGET 2025

SEBASTIEN DESMARAIS,

LLB, JD (USA), LLL, TEP

TD Wealth, Wealth Advisory Services;
Member, STEP Ottawa

On November 26, 2025, the Chancellor
of the Exchequer announced the UK
government’s budget. Reviewing
some of the tax measures introduced
in the budget is always an interest-
ing exercise for tax practitioners. It is
an opportunity to advise their clients
of recent changes, and also affords a
preview of tax measures that may make
their way to Canada.

The following are some details that
may be of interest to some Canadian
taxpayers and practitioners.

Freeze on Personal Tax Threshold
How do you increase taxes without
increasing the tax rate? Simply by
freezing the personal tax threshold.
The UK budget extends for another
three years (until 2031) the freeze on
the personal tax threshold. As aresult,
some taxpayers will pay higher taxes
because the personal tax threshold will
not increase with inflation.

UK Mansion Tax
In the 2025 budget, the United
Kingdom joined the trend of many
European countries by introducing a
new “high value council tax surcharge”
(HVCTS), commonly referred as a
“mansion tax.” The HVCTS will apply to
properties valued at £2 million or more.
The HVCTS will affect owners and
prospective purchasers of residential
property in England. The new annual
charge applies on top of the stamp
duty land tax (SDLT). Foreign inves-
tors considering purchasing, holding,
or restructuring ownership of high-
value English residential property will
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need to consider this annual surcharge
as part of their plan.

The HVCTS will apply to residen-
tial properties valued at £2 million or
more and is divided into four bands
(tax brackets). Properties worth

¢ between £2.0 millionand £2.5 mil-
lion will incur an annual surcharge
of £2,500,

e between £2.5 millionand £3.5 mil-
lion will incur an annual surcharge
of £3,500,

¢ between £3.5 millionand £5.0 mil-
lion will incur an annual surcharge
of £5,000, and

e over £5 million will incur an annual
surcharge of £7,500.

These amounts will increase annually
in line with the consumer price index,
and property values will be reassessed
every five years by the Valuation Office.

Rental Properties, HVCTS, and
Tax Rate on Rental Income

Since HVCTS liability rests with the
property owner, property inves-
tors who buy in order to rent need
to appreciate that the HVCTS is the
landlord’s responsibility, and the sur-
charge will affect the net rental return
(or, in Canadian terms, the “net rental
income”).

This is particularly relevant to
Canadians who may own a UK prop-
erty (received by way of inheritance,
as an example) or invested in a rental
property with a value exceeding £2
million. The HVCTS combined with

the SDLT, which is charged primarily
on the purchase price and can be sig-
nificantly higher for foreign investors,
will add complexities to the decision
to purchase a residential property in
England.

The HVCTS will not take effect
until April 2028. The UK government
wants to allocate time for consultation.
Nonetheless, Canadians who own UK
residential property should seek pro-
fessional advice on valuations and
review the potential annual tax impli-
cations of the HVCTS; although the
surcharge is “modest,” it represents
the UK government’s willingness to
change its approach to the taxation of
high-value homes.

Speaking of rental properties, the
budgetannounced that rates ofincome
tax on property rental income will
increase by 2 percent starting in April
2027 (for rental income above £1,000
per annum). With the increase in the
income tax rates on property rental
income, landlords will now pay a tax
rate of either 22 percent, 42 percent,

or 47 percent, depending on the appli-
cable tax band for rental income.

Pay-Per-Mile Tax

To compensate for the shortfall in
receipts from petrol and diesel fuel
tax, the UK government introduced
a new “pay-per-mile” tax. Starting in
2028, this new tax initiative will charge
drivers of electric and hybrid vehicles
a small fee per mile driven annually
(and the rate will go up each year with
inflation).

Although this initiative will not
affect Canadians, one may wonder
when such an initiative will make its
way to Canada.

Conclusion

Sometimes reviewing a foreign gov-
ernment’s budget and the newly intro-
duced tax measures provides aglimpse
of what the Canadian Department of
Finance may consider in the future.
Canadians with links to the United
Kingdom should learn of potential tax
measures impacting their affairs, and
for tax practitioners, it is an opportu-
nity to consider what may be coming.
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CHAIR'S MESSAGE

RICHARD NIEDERMAYER,

KC, TEP

Welcome to spring! With each

passing day, the winds are getting

warmer and the sun is shining

longer, and the sold-out national

conferenceis only a few weeks away!
It’s an exciting time to be a member of STEP. In just the last few
weeks, well over 85 percent of our members completed their
membership renewal, STEP Worldwide approved the develop-
ment of a new Vancouver Island chapter (the official launch
will take place on September 14 in Victoria), local branch and
chapter boards are busy preparing for their annual branch
meetings (some with elections) and their program plans for
the 2026-27 seminar season, and we celebrate the 2025 edu-
cation program graduates and award winners in this issue of
STEP Inside.

Warm thanks are owed to the record 48 organizations gen-
erously sponsoring this year’s 28th national conference, taking
placeJune 1-2in Toronto. Their support allows STEP Canadato
improve the conference experience for delegates and deliver
exceptional value. The conference program committee has
done an excellent job of assembling an outstanding collec-
tion of sessions that will be packed with timely and topical
education and delivered by a lineup of sought-after speakers.
It is going to be another fantastic event! In-person registra-
tion sold out earlier than ever, but the online on-demand reg-
istration remains open. Both in-person and online on-demand
delegates will have access to the session recordings at their
leisure until December 31, 2026. Thank you to the program
committee, chaired by Rhonda Johnson, for all your time and
effort!

Please take the time to review the education reportincluded
inthisissue. It summarizes STEP Canada’s education programs
for emerging trust and estate professionals and chronicles an
impressive list of 2025 education program graduates, featuring
the 2025 award winners. Congratulations to all on your notable
accomplishments!

In the next few weeks, the branch and chapter program-
ming for the 2025-26 season will come to a close with annual
meetings and the last few seminars. Thank you to all the local
volunteers who serve on branch and chapter boards and/or
committees for ensuring that members in your region have
rich and meaningful opportunities to engage with one another,
network, and continue their professional development by
attending these essential seminars. Information about the
2026-27 program season will be promoted at the national
conference and throughout August.

I’m pleased to note that the Public Policy Committee (PPC)
and the Tax Technical Committee (TTC) are including a regular
feature in STEP Inside that summarizes all of the impressive
initiatives they are working on, on behalf of STEP members.
Please see their report on page 5. All submissions and eNews
documents can be found on step.ca.

The virtual STEP Canada AGM will be held on Thursday, May
28. At this meeting, the terms of three of our branch chairs, who,
by virtue of their office, serve on the national board, will come
to an end. I’d like to thank and acknowledge the contributions
of the STEP Atlantic chair, Jessica Lyle; the STEP Montreal chair,
Shlomi Steve Levy; and the STEP Ottawa chair, Samantha Lauzon.
They will move into the past chair position on their branch boards
to provide advisory support, if needed, to their successors,
Benjamin Carver, Frangois Desmarais, and Dayna Charlebois.

On April 22, STEP Canada acknowledged the importance
of National Volunteer Week with a post on our LinkedIn page
(quoted below). | want to make sure that those who volunteer
or have volunteered hear our thanks loudly and repeatedly,
and that all members are keenly aware that it is the combined
efforts of all the volunteers that make STEP Canada tick!

This National Volunteer Week, STEP Canada proudly
recognizes the dedicated individuals who give their
time, expertise, and leadership to strengthen our
community.

Across the country, our volunteers support educa-
tion, shape thought leadership, and foster meaning-
ful connections within the trust and estate profession.
Their contributions reflect the spirit of this year’s theme,
which highlights the power of volunteering to create
stronger, more connected communities.

At STEP Canada, volunteers play an essential role in
advancing our mission. From branch and chapter lead-
ership tocommittee work and event support, their com-
mitment helps us deliver high-quality programming,
uphold professional standards, and support the con-
tinued growth of our members.

We extend our sincere thanks to every volunteer who
contributes their time and talent. Your efforts make a
lasting impact on our organization and the profession
asawhole.

Sincere thanks are also due to the STEP Canada Executive
Committee, Brian Cohen, Aileen Battye, Corina Weigl, Paul
Taylor, and Rachel Blumenfeld, as well as to STEP Canada’s
senior staff, Janis Armstrong, Michael Dodick, and Amanda
Tattoli, for their continued support as | fulfill my duties as chair
of this amazing organization.




